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BRIEF IN SUPPORT OF MOTION TO VACATE ARBITRATION AWARD


WW, LLC, Richard Welshans and Deborah Williams, by their attorneys, Harry M. Rifkin and Cohan, West, Rifkin & Cohen, P.C., and Mark Kriger, Larene & Kriger, PLC, submit this brief in support of their motion to vacate the award of the American Arbitration Association in case no. 54 114 E 00124 05, issued on March 28, 2007.

The arbitration award should be vacated as it was procured by fraud, improperly and unconscionably ignores the law and uncontested facts supporting a violation by Petitioners of the Maryland Franchise Registration and Disclosure Law, as found in the consent order entered into by The Coffee Beanery, Ltd. and Kevin Shaw in the administrative proceeding brought by the Maryland Securities Commissioner, arising out of the sale of the Coffee Beanery Café franchise to Respondents and is reflective of blatant bias of the arbitrator and the American Arbitration Association.

The decision so blatantly flies in the face of the evidence presented in the hearing that it must be recognized for what it is, a determination made before the evidence was even in and without consideration of the evidence.  


Among the undisputed and uncontested facts presented at the hearing are the following:

1. In the early 1990’s, the Coffee Beanery, Ltd. found itself in serious financial trouble as a result of losses on leases and loans guaranteed by it to mall franchisees of its traditional coffee shops.  Its lenders would not permit it to guarantee further mall leases, thereby relegating its mall franchise sales to class B-minus and C malls which did not require its guarantees.  See Hearing Transcript at pp. 2251-52, 2672-73, 2675, 2678-79, 2706, Testimony of Ken Coxen and Dave Gausden. Unfortunately, many of these stores in the lesser quality malls did not and could not succeed.  See Hearing Transcript at p. 2706, Testimony of  Dave Gausden.  The Coffee Beanery was losing a lot of its franchises in this time period and continued to face high closure rates over the next several years from its existing stores as mall leases expired and franchises were not renewed or franchisees closed their stores.  See Hearing Transcript at pp. 2646-47, Testimony of JoAnne Shaw. It needed to find another way to sustain the company and to grow in order to fulfill JoAnne Shaw’s dream of a chain with thousands of stores.  See Hearing Transcript at pp. 2648-49, 2675, Testimony of JoAnne Shaw and Dave Gausden.  That ultimately led to the development of what became known as the Coffee Beanery Café.  

2. In 1994, The Coffee Beanery hired a new Chief Operating Officer, Dave Gausden, who had been with Dominos Pizza, to develop the model for this new café concept.  See Hearing Transcript at pp. 2664-66, 2669, Testimony of Dave Gausden.  At the time, The Coffee Beanery was still in work-out with its lenders and had opened a new streetfront café on Lexington Avenue in Manhattan which had a limited sandwich menu.  See Hearing Transcript at pp. 2666, Testimony of Dave Gausden.    Mr. Gausden worked with various people, including a chef to create a menu, a pro forma and a design for the new café concept.  See Hearing Transcript at pp. 2669-70, Testimony of Dave Gausden.   The concept he came up with was then used a model for a couple of company owned stores and was sold to a couple of franchisees.  The cafes differed from the other stores in the chain in several significant respects, most notably in the nature of the food offerings.   The other stores typically sold coffee based beverages, juices, and bakery items such as muffins, bagels with cream cheese, croissants and pastries.  The cafes were restaurant/delicatessens, selling soups, salads, sandwiches and wraps.  Cafes required more employees to operate, had higher build-out costs, required more space for food preparation and higher costs of goods.  See Hearing Transcript at pp. 102, 142, 2669, Testimony of JoAnne Shaw and Dave Gausden.     

3. By 1999, it became apparent that this café model did not work.  As Mr. Gausden testified, the company-owned stores and all but one of the franchised cafes were all losing money.  Sales were not high enough due to too low volume and too low average tickets.   See Hearing Transcript at pp. 2668, 2674-76, Testimony of Dave Gausden   Even Lexington Avenue was losing money despite sales approaching $1 million per year.  The only franchisee that The Coffee Beanery can identify as ever making money was a store in Naples, Florida whose menu was more limited than later menus and whose build-out was considerably less than the design in place by the Coffee Beanery, despite having the right to get profit and loss statements from its franchisees and despite having revenue data from all of its franchisees..  See Hearing Transcript at pp. 116, 120, 578, 2148-54, 2676, Testimony of JoAnne Shaw, Robert Duha, Ken Coxen and Dave Gausden.   Mr. Gausden still thought the concept should work and he and others under his direction worked to lower costs and make other changes to try to get the model to work.  The failure of the café model was discussed on many occasions and was discussed at weekly executive team meetings attended by JoAnne and Julius Shaw, Ken Coxen, Kevin Shaw, Kurt Shaw, Owen Stern and Mr. Gausden.  The changes in the concept did not work and cafes continued to lose money. See Hearing Transcript at pp. 562-63, 567-68,  578-79, 590, 2671-72, 2676-77, 2680-82, Testimony of Robert Duha and Dave Gausden.           

4. Mr. Gausden left the Coffee Beanery in May, 2001 because he could not make the concept work.  See Hearing Transcript at pp.  2677, 2686, 2691, Testimony of Dave Gausden.       

5. Despite the failure of the concept for the cafes, The Coffee Beanery continued to market the concept to prospective franchisees, aware that it was highly unlikely, if not impossible, to operate the stores at a sustained profitable level. See Hearing Transcript at pp.531-32, 2254, 2458, Testimony of  Klee Loskill and Ken Coxen.      Even the company owned cafes, with the possible exception of Lexington Avenue in Manhattan (which itself eventually closed), were losing money.  See Hearing Transcript at pp.532-33, 2151, 2668, Testimony of Klee Loskill, Ken Coxen and Dave Gausden. It continued to sell café franchises because this was the only way the Coffee Beanery could survive.  It needed new franchises to replace those leaving the system and the cafes could be and were touted as “the wave of the future.”  By promoting the food offerings as giving the stores an “extra day part”, it pushed prospects towards buying these exciting new cafes.   See Hearing Transcript at pp. 183-84, 2191, 2431-34, Testimony of JoAnne Shaw and Ken Coxen.  As expected, the café franchisees continued to lose money in the operation of their business, some in the hundreds of thousands of dollars.  See, e.g., Hearing Transcript at pp. 1186, 1190-91,  1494-96,  1501-02, Testimony of Robert Griffiths and Kay Hur. See also, Exhibit C-77, Sworn Statement of Oliver Garner.                   .

6. The Coffee Beanery and principally, JoAnne Shaw, Julius Shaw, Kevin Shaw, Kurt Shaw, Ken Coxen and Owen Stern, knew that for cafes to succeed their annual sales needed to be at least twice the build-out costs and knew that cafes could not achieve enough sales to operate profitably.   See Hearing Transcript at pp. 558-560, 562, Testimony of Robert Duha.  However the annual sales and build-out costs ran one-to-one even after the reduction of the average build-out costs.  See Hearing Transcript at pp. 561-63.  They knew that the cafes were not making money. See Hearing Transcript at pp. 510, 2675-77, Testimony of Klee Loskill and  Dave Gausden.  

7. The Coffee Beanery maintained a list of troubled stores, including cafes.  Mr. Coxen was in charge of the troubled store list.  See Hearing Transcript at pp. 2679-80, Testimony of Dave Gausden.

8. Up until 2002, the UFOC for The Coffee Beanery contained earnings claims identifying the gross sales for every store in its chain and identifying each store by concept.  The 2000 and 2001 UFOCs showed that cafes were grossing less than the traditional coffee shops and showed that the costs of operating cafes were higher.  See Hearing Transcript at pp. 2148, 2233-34-35, 2238-40, 2245, Testimony of Ken Coxen.  See also, Exhibit C-56.  This made it difficult to sell cafes as savvy prospects would be able to “run the numbers” and see that the concept was not going to work.  See Hearing Transcript at pp. 2703-04, Testimony of Dave Gausden.  These UFOCs also disclosed that The Coffee Beanery had a contract with Pepsi which provided it with moneys, that it made money on the sale of required equipment to franchisees and that it required the franchisees to participate in a gift check program, although the charges for the program were not disclosed.
See C-56 at p. 20 and Hearing Transcript at pp. 2266-68, Testimony of Ken Coxen.

9. In-house counsel for the Coffee Beanery, Rick Kalisher, departed sometime in 2001 and was replaced by outside counsel, Paul R. Fransway and Pear, Sperling, Eggan and Daniels.   See Hearing Transcript at p. 2629, Testimony of JoAnne Shaw. The UFOC was basically rewritten in 2002 at the behest of JoAnne Shaw.  See Hearing Transcript at p. 2306, Testimony of Ken Coxen.  The new UFOC and Franchise Agreement were developed by JoAnne Shaw, Ken Coxen and Paul Fransway.  See Hearing Transcript at p. 2307, Testimony of Ken Coxen.  The stores were no longer broken out by concept, the gross sales were no longer reported, the Pepsi contract and the gift check program references were deleted.   See Exhibit C-2.  This was a conscious decision by The Coffee Beanery.  See Hearing Transcript at pp.  2407-09, Testimony of Ken Coxen.  The UFOC then was modified to include new language that the Coffee Beanery had been operating retail specialty stores, cafes, kiosks, and coffee/espresso bars since 1976 and had been franchising these types of stores since 1985.  This information was not true.  The first cafes were not opened until the 1990s and the first café franchise opened in 1997.  See Hearing Transcript at pp. 100-01, Testimony of JoAnne Shaw.  See also Exhibit C-60, Historical Café Listing.

10. By 2003, The Coffee Beanery had largely abandoned the older traditional coffee shop in franchise sales, telling its sales force that it should sell only cafes despite all the concepts being listed in the UFOC.  See Hearing Transcript at pp. 1100-01, 1104, 1113-14, Testimony of Rick Greenbaum.     

11. The 2002 UFOC make no reference at all to the mandatory gift card program, which requires the purchase of equipment and includes a cost of 17 cents per swipe by the franchisee upon purchase and any redemption of gift cards.  See Exhibit C-2.  It also makes no reference to The Coffee Beanery’s contract with Pepsi which provides rebates to The Coffee Beanery based upon its franchisees’ purchases of Pepsi products, which are required products in the system and makes no reference to the DMX Music/Surveillance contracts the franchisees were required to purchase.   It also makes no reference to the U.S. Foodservice contract. See Hearing Transcript at pp. 2089, Testimony of Deborah Williams, Exhibits C-2.  The 2002 UFOC also deleted all earnings claims.  See Hearing Transcript at pp. 2155-56, Testimony of Ken Coxen.  See also, Exhibit C-2.  

12. Upon the elimination of the earnings claims by The Coffee Beanery, franchisees were deprived of the ability to evaluate the risks of the cafes and could not see the sales numbers that were in the earlier UFOCs.  See Hearing Transcript at p. 2687-88, Testimony of Dave Gausden.  The 2002 UFOC promoted The Coffee Beanery’s operating system, marketing system and business strategy for getting and keeping customers, while, in fact, The Coffee Beanery’s experience with the cafes demonstrated that it did not have a successful model in place upon which franchisees could rely in building their own businesses.   See Exhibit C-2.  See also, Hearing Transcript at pp. 592-93, 2677, Testimony of Robert Duha and Dave Gausden.      

13. State and federal regulators would have no way of knowing about the differences between the concepts, the Pepsi contract, the gift card program or any other information omitted by The Coffee Beanery unless a complaint was filed.  See Hearing Transcript at pp. 2409-11, 2631, Testimony of Ken Coxen and JoAnne Shaw.  It is understood by franchisors that contracts with third-party vendors which franchisees are required to enter into must be disclosed in the UFOCs and it is the practice of lawyers involved in the preparation of UFOCs to disclose such contracts and to attach them to the UFOC.  See Hearing Transcript at pp.  778, 826-27, 833, Testimony of Carl Zwisler and Everett Casey.  

14. State franchise administrators do not generally review the facts or the accuracy of the information in the offering circular.  See Hearing Transcript at p. 813, Testimony of Carl Zwisler.

15. The Coffee Beanery’s 2002 UFOC provides:  “Since 1976, we have operated Stores of the type being franchised and continue to do so.  These Stores are located in regional shopping malls, airports, strip centers, office buildings and cafés.”  The 2002 UFOC also states “we [The Coffee Beanery] are in the business of: operating specialty retail stores, cafés, kiosks, coffee/espresso carts, and coffee bars.  For ease of reference, all of these will be referred to in this Offering Circular as ‘Stores’ unless otherwise noted.  Our Stores sell fresh-brewed coffee, coffee beans, tea, spices, related products such as mugs and coffee makers, and food items.  We are also in the business of granting franchises for our Stores and have offered franchises since 1985.”  See Exhibit C-2.  At the hearing, The Coffee Beanery admitted that has not operated Stores of the café type since 1976 and has not franchised cafes since 1985.   The Coffee Beanery could not identify a single café opened in 1976 and has not identified a single café franchised by 1985.  

16. The 2002 Maryland UFOC did not contain the November 30, 2002 unaudited financial statement as stated in the UFOC and as required.  See Hearing Transcript at pp. 1788, 2214-15, 2227, Testimony of Richard Welshans and Ken Coxen;  see also Exhibit C-2.  

17. The Coffee Beanery required cafes to open with 25 employees, but recommends far less labor for traditional stores and for kiosks. This was far more employees than needed and served no purpose for the franchisees, who ended up with excessive payroll. See Hearing Transcript at pp. 185, 288, 620-22, 695-96 1168-69, 1490-91, Testimony of JoAnne Shaw, Kendra Weasel, Richard Welshans, Mary Sue Shagena Levin, Robert Griffiths and Kay Hur.  See also Exhibit C-77, Sworn Statement of Oliver Garner. 
        

18. Kevin Shaw has a criminal record for grand larceny.  See Hearing Transcript at pp. 2568-70; Testimony of Kevin Shaw.

19. Respondents contacted The Coffee Beanery after deciding they wished to open a small coffee shop.  They had no interest in operating a restaurant.  They only wanted to operate a shop selling coffee and other beverages and pastries.  See Hearing Transcript at p. 244, 1837-38, Testimony of Richard Welshans and Deborah Williams. In all discussions with The Coffee Beanery prior to traveling to Michigan for Discovery Day on June 17, 2003, Respondents only discussed operating the coffee shop.  See Hearing Transcript at p. 244, 1838, Testimony of Richard Welshans and Deborah Williams.  Other prospective franchisees who came to buy other concepts were also pushed to buy cafes.  See Hearing Transcript at pp. 671, 682, 1188-89, Testimony of Mary Sue Shagena Levin, Robert Griffiths.

20. Respondents “went with a franchise because the risk of failure would be lessened or would not be as great.”  See Hearing Transcript at p. 2099, Testimony of Deborah Williams.  

21. Welshans first contacted The Coffee Beanery on May 28, 2003 after discovering that both Starbucks and Caribou Coffee did not franchise.  Respondents decided on The Coffee Beanery after visiting its web site and due to Williams’ familiarity with it from her years traveling in the Midwest.  See Hearing Transcript at pp. 240-42, 1830-32 , Testimony of Richard Welshans and Deborah Williams.  After placing the call to The Coffee Beanery, Welshans was transferred to Rick Greenbaum of The Coffee Beanery who then advised him to fill out an application which Welshans did that day. See Hearing Transcript at pp. 242-43, Testimony of Richard Welshans. The application was received by The Coffee Beanery on May 29, 2003.  See Hearing Transcript at p. 243, Testimony of Richard Welshans.  See also Exhibit C-11.

22. On May 28, 2003, Mr. Greenbaum advised Mr. Welshans that Kevin Shaw was going to be in Maryland on June 4, 2003 and agreed to set up a meeting between Mr. Welshans and Ms. Williams and Kevin Shaw at that time. See Hearing Transcript at pp. 246-47, 1833-34, Testimony of Richard Welshans and Deborah Williams.

23. On June 2, 2003, Mr. Greenbaum delivered to Mr. Welshans a document entitled “Acknowledgment of Receipt” (Exhibit C-13).  On June 2, 2003, Mr. Greenbaum and Mr. Welshans had a telephone discussion that day in which Mr. Welshans was told to sign and fax back the “Acknowledgment of Receipt” even though the UFOC was not received that day because it was a technicality since Kevin Shaw would be there in a couple of days to bring the UFOC to Respondents.  See Hearing Transcript at pp. 248-49, 250-53, 1864-65, Testimony of Richard Welshans and Deborah Williams.
  

24. On June 2, 2003, Mr. Welshans signed the Acknowledgment of Receipt page and faxed it back to Mr. Greenbaum at approximately 10:09 am.  See Exhibit C-13.

25. The receipt page received by Mr. Welshans from The Coffee Beanery differed from the one in the UFOC.  Compare C-2 (see receipt page) to C-13.  The Coffee Beanery knew that the Acknowledgment of Receipt had to be the same as the one in the UFOC.  See Hearing Transcript at pp 1076, Testimony of  Rick Greenbaum.        

26. Kevin Shaw postponed his trip to Maryland scheduled for June 4, 2003 and reset his visit to Respondents for June 11, 2003.  See Hearing Transcript at pp. 246-47, 387-88, 1089, 2076-77, Testimony of Richard Welshans, Rick Greenbaum and Deborah Williams.     

27. Kevin Shaw traveled to Maryland on June 10, 2003 to meet with Respondents as well as to meet with another prospective Café franchisee, Robert Griffiths.  See Hearing Transcript at pp. 1150, 1834, 2579, 2584, Testimony of Robert Griffiths, Deborah Williams and Kevin Shaw.      

28. On June 11, 2003, Kevin Shaw met with Deborah Williams and Richard Welshans at the CVS near their proposed site on Riva Road in Annapolis, Maryland.  Kevin Shaw brought with him a copy of the 2002 UFOC for Maryland and gave it to Mr. Welshans and Ms. Williams.
  See Hearing Transcript at pp. 247, 388-90, 1353, Testimony of Richard Welshans.

29. The Acknowledgement of Receipt form for the 2002 Maryland UFOC differed from the Acknowledgement of Receipt form delivered to Mr. Welshans on June 2, 2003, establishing that the Acknowledgement of Receipt form faxed back to The Coffee Beanery did not come out of the Maryland UFOC.  Compare Exhibit C-13 to Exhibit C-2.

30. After looking at potential sites, Kevin Shaw agreed that Respondents had picked out an excellent site, although he wanted Respondents to get a double sized suite at the same center.  See Hearing Transcript at pp. 390-92, 2589, Testimony of Richard Welshans and Kevin Shaw.   

31. On June 11, 2003, Kevin Shaw spoke on the telephone with KLNB, the leasing agent for the center to discuss the lease of the space for a Coffee Beanery store.  He did not discuss a café with them or with Respondents at that time.  See Hearing Transcript at pp. 392-93, Testimony of Richard Welshans. Kevin Shaw also wanted Respondents to get a location with a drive-thru.  See Hearing Transcript at pp. 394-95, 2585-86, Testimony of Richard Welshans and Kevin Shaw.   

32. On June 12, 2003, KLNB confirmed its discussion with Kevin Shaw for the lease of the space by Mr. Welshans for “for a retail and coffee dessert restaurant.”  Exhibit C-78.

33. On June 11, 2003, Rick Greenbaum contacted Mr. Welshans and Ms. Williams to schedule a Discovery Day at The Coffee Beanery’s headquarters in Flushing, Michigan with him and Ms. Williams.  Discovery Day was set for June 17, 2003.  See Hearing Transcript at pp. 398, 1015, Testimony of Richard Welshans and Rick Greenbaum.       

34. Mr. Welshans and Ms. Williams conducted due diligence utilizing the UFOC between June 11 and June 16, 2003, calling and visiting several Coffee Beanery franchises in the area of their proposed store and reviewing the UFOC themselves and with their accountant and lawyer.  They did not know of any cafes and were not looking at cafes as they were interested in a traditional coffee shop selling coffee and other beverages and pastries and other dessert items.  There were no Coffee Beanery Cafes in Maryland at that time.  Ms. Williams even tried to reach several of the terminated stores listed in the UFOC but was unsuccessful in reaching them as the phone numbers listed were either disconnected or were fax machines.  See Hearing Transcript at pp. 399-402, 1839, 1843, Testimony of Richard Welshans and Deborah Williams. 

35. Mr. Welshans and Ms. Williams arrived in Michigan on the evening of June 16, 2003 and were met by Rick Greenbaum.  See Hearing Transcript at p. 404, 1843-44, Testimony of Richard Welshans and Deborah Williams.       

36. On the morning of June 17, 2003, Mr. Greenbaum picked up Mr. Welshans and Ms. Williams at their hotel and took them to The Coffee Beanery’s corporate offices for Discovery Day.  See Hearing Transcript at p. 405, 1844, Testimony of Richard Welshans and Deborah Williams.
  

37. It was not until lunch time when any discussions of a café were held.  Mr. Greenbaum took Mr. Welshans and Ms. Williams to the company-owned Coffee Beanery Café in Centerpoint.  They ordered food and beverages and Mr. Greenbaum introduced them to sell some people working at the store.  On the way back to The Coffee Beanery offices, after Mr. Welshans and Ms. Williams expressed a desire to visit a traditional store did Mr. Greenbaum tell them that The Coffee Beanery was only selling the café concept at that time.  See Hearing Transcript at pp. 407-411, 1847-48, Testimony of Richard Welshans and Deborah Williams.
 Indeed, during Mr. Greenbaum’s entire tenure at The Coffee Beanery, from 2003 until 2005, he was told that The Coffee Beanery was only selling the Café concept.  Testimony of Rick Greenbaum.   Indeed, he testified that “From the time I was there, that’s what we were selling.”   He was told that The Coffee Beanery was not selling the mall store concept   See Hearing Transcript at pp 1032-33, 1035, 1113-14, Testimony of Rick Greenbaum.

38. Mr. Welshans and Ms. Williams expressed concern to Mr. Greenbaum about operating a café since they did not want and never wanted to operate a restaurant.   Mr. Greenbaum enthusiastically touted the café concept and told them that they were getting their coffee shop, but with something more, food to enable them to sell more things and generate more revenue.  Respondents were told that food was “the icing on the cake,” and that the cost of the café element was not much greater than just having a traditional store. See Hearing Transcript at pp. 411-13, 423, 1086, 1439, 1646-47, Testimony of Richard Welshans and Rick Greenbaum.  Mr. Greenbaum also touted the success of franchising with a “proven system, proven method.”  See Hearing Transcript at pp. 1098-99, Testimony of Rick Greenbaum.        

39. Petitioners never told Respondents that the café concept had been a failure before they signed the Franchise Agreement.  It was disclosed as a successful concept.  See Hearing Transcript at pp. 2064-65, 2133, Testimony of Deborah Williams.

40. Like the Respondents, other prospective franchisees came to The Coffee Beanery to buy a kiosk or traditional coffee shop, only to be sold a café, even after expressing hesitancy about selling food, by enthusiastic and misleading statements.  This was a bait-and-switch.  See Hearing Transcript at p. 671, 682, Testimony of Mary Sue Shagena Levin.  See also Exhibit C-76, Sworn Statement of Laura Deming.

41. The Coffee Beanery knew that the mall cafes were a “totally” different business with a different economic model from the other concepts due to the food handling requirements, the food preparation, the training required, the equipment needed, the labor costs and the costs of goods relative to the sale price.  See Hearing Transcript at pp. 599, 1037, 1101- 02, 1630-32, Testimony of Robert Duha, Rick Greenbaum and Richard Welshans.       

42. The Coffee Beanery knew that both Mr. Welshans and Ms. Williams were going to working at the franchised store and were going to form an entity as was standard procedure.  See Hearing Transcript at p. 1060,  Testimony of Rick Greenbaum.  

43. After returning from lunch to The Coffee Beanery’s offices, Mr. Welshans and Ms. Williams were taken to Kevin Shaw’s office.  Kevin Shaw came in and asked them if they agreed that the Centerpoint café was wonderful.  Ms. Williams said she was not sure of buying a café and wanted to see some numbers.  Kevin Shaw brought to her and Mr. Welshans a pro forma showing “Historical Café Ranges.”  See Exhibit C-5.  He also asked them if they could make it on $125,000 per year in net income.  See Hearing Transcript at pp. 413-16, Testimony of Richard Welshans. The pro forma is an earnings claim which is improper to be given out to prospective franchisees.  See Hearing Transcript at 2591-92, Testimony of Kevin Shaw.  Mr. Welshans and Mr. Williams reviewed the pro forma and decided that they could perform as well as or better than the other cafes in terms of operating costs due to Ms. Williams extensive retail operating experience.  Using this pro forma, Respondents calculated that they could do better than most of the stores in terms of cost of goods and labor, and looking at the UFOC and seeing that the build-out and initial opening costs of the cafes contained in the UFOC were only slightly higher than the build-out and initial opening costs of the traditional stores decided that the café concept should work.  See Hearing Transcript at pp. 417-18, 1859-60, Testimony of Richard Welshans and Deborah Williams.  In fact, cafes required a significant amount of additional equipment, some of which is not necessary, including an ice maker, smallwares, a large cooler, conveyorized toaster oven, food prep tables.  See Hearing Transcript at pp. 1739-43, Testimony of Richard Welshans.

44. The Coffee Beanery made an earnings claim to Respondents by the provision by Kevin Shaw of the Pro Forma. (Exhibit C-5), the same Pro Forma that he provided to Mary Sue Shagena.  See Hearing Transcript at pp. 679, Testimony of Mary Sue Shagena Levin.  His statement, “Can you make it on $125,000” per year,” also constitutes an earnings claim.  Richard Welshans and Deborah Williams were not aware that legally the statements made by Kevin Shaw and the pro forma constituted “earnings claims.”  See Hearing Transcript at pp. 1443-44, 1656-57, 1729, 1738-39, 1994-95, Testimony of Richard Welshans and Deborah Williams.

45. After leaving Kevin Shaw’s office, Ms. Williams and Mr. Welshans were taken to a conference room where they met Ken Coxen, the Executive Vice President of The Coffee Beanery where they were presented with various documents to sign and asked for the payment of the $25,000 initial franchise fee. Both Ms. Williams and Mr. Welshans brought their checkbooks with them, but since they had planned to form an entity, which they discussed with The Coffee Beanery, Mr. Welshans was asked to write the check and sign the franchise agreement.  See Hearing Transcript at pp. 426-29, 1860-61, 1863, Testimony of Richard Welshans and Deborah Williams.  See also Exhibit C-12.  In addition to the franchise agreement, Mr. Coxen asked Mr. Welshans to re-date the Maryland Rider to the UFOC, which he had signed and dated on June 13, 2003, had Mr. Welshans sign and date a Management Agreement whereby Mr. Welshans agreed “to devote full time, energy, and best efforts to the management of the business licensed” under the Franchise Agreement, had Mr. Welshans execute a Guarantee of the obligations under the Franchise Agreement and had Mr. Welshans execute a Warehouse Agreement.  Mr. Welshans also gave Mr. Coxen a copy of the previously signed Compliance Certificate. See Hearing Transcript at pp. 430-35, 1736-38, 1962-63, 1968, 2075-76, 2102, Testimony of Richard Welshans and Deborah Williams; see also Exhibits C-14, C-16, C-17 and C-18.

46. The DMX Remote Eyes and Music Agreement and the Gift Card Contract were not disclosed in the UFOC.  See Exhibit C-2.

47. In the UFOC, franchisors are required to disclose the date they began to offer franchises of the type being sold.  See Hearing Transcript at p. 842, Testimony of Carl Zwisler

48. It is material to a prospective franchisee to know the experience that the franchisor has operating the different types of concepts, if any experience. See Hearing Transcript at pp. 2100-01, Testimony of Deborah Williams. It is material to know that The Coffee Beanery only started offering franchises for cafes since 1997, rather than 1985 as stated in the UFOC.  See Hearing Transcript at pp. 861, 872, 2204, Testimony of Everett Casey and Ken Coxen.  People, including Respondents, purchase franchises in order to take advantage of the experience of the franchisor which has developed a successful system.  Franchises are not generally considered new business, but rather new locations of established businesses and generally franchisee have a favorable, reasonable return within their first year of operation.  See Hearing Transcript at pp. 979-80, 2001-02, 2007, Testimony of Andrew Lombardo and Deborah Williams.

49. The 2002 UFOC received by Respondents stated that the marketing funds, collected by a 2% monthly fee assessed to all franchisees, were maintained in an account separate from all other moneys and were used to solely pay for marketing and advertising.  See Exhibit C-2 at p. 21.  The information in the UFOC is not true.  See Hearing Transcript at pp. 199-200, 2209-11, Testimony of JoAnne Shaw. The marketing moneys are not maintained in a separate account and are not strictly used for marketing.  In fact, salaries of employees in other capacities are allocated to the marketing fund as is equipment rental paid to JoAnne and Julius Shaw. See Hearing Transcript a pp. 2209-12, 2298, 2300, Testimony of JoAnne Shaw and Ken Coxen.

50. Of the nine franchised Coffee Beanery Cafes in the United States that had been opened for at least three years prior to the purchase of the café by Respondents, five had closed by the time the Respondents signed the Franchise Agreement and one of those which was open, the Eckhardts’ store in Naples, Florida had a different menu, and different, less expensive build-out.  This was not disclosed to Respondents.  See Hearing Transcript at pp.1171-72, 1233, 1260-61, Testimony of Robert Griffiths;  see also Exhibit C-60.

51. The Pepsi contract was not disclosed to Respondents prior to the execution of the Franchise Agreement and was not disclosed in the UFOC.  See Hearing Transcript at pp. 1752-53, 2040-41, 2089, Testimony of Richard Welshans and Deborah Williams; see also Exhibit C-2.       

52. After Ms. Williams and Ms. Williams returned to Annapolis, Maryland following Discovery Day, they began to prepare for the operation of the franchise.   See Hearing Transcript at pp.  450-61, 1867-71, Testimony of Richard Williams and Deborah Williams.

53. Ms. Williams and Mr. Welshans formed a Maryland LLC, named WW, LLC in which Ms. Williams owned a 51% interest and Mr. Welshans owned a 49% interest.  See Exhibit C-19. The Coffee Beanery assented to the assignment of the franchise to WW, LLC on a form it prepared.  See Hearing Transcript at pp. 442-43, 2077-78, Testimony of Richard Welshans and Deborah Williams.  See also, Exhibit C-20.  The assignment included all of the assignor’s “rights, title, and interest in and obligations under” the franchise agreement. The assignment also provided that Mr. Welshans would remain jointly and severally liable with the assignee for all of the franchisee’s obligations under the franchise agreement.  The assignee also expressly agreed to perform all of the franchisee’s obligations under the franchise agreement “as if Assignee had originally executed the Franchise Agreement.” As CBL (and as indicated by the signature line on the assignment document), Mr. Welshans was a member of WW, LLC and would continue to have a financial interest in the success of the franchised business for this reason as well.

54. WW, LLC entered into a 10 year lease for the location at 2641, Suite F, Riva Road, Annapolis, Maryland for the operation of their Coffee Beanery Café as required by The Coffee Beanery . See Hearing Transcript at p. 466, Testimony of Richard Welshans; see also Exhibits C-22. C-41.

55. As required under the Franchise Agreement, Mr. Welshans attended twenty-one days of training at the Coffee Beanery in Michigan in November, 2003.  See Hearing Transcript at pp. 455-458, Testimony of Richard Welshans.       

56. Klee Reeves-Loskill, The Coffee Beanery’s former Director of Design and Construction, provided plans for Respondents’ stores showing the location of all cabinets, equipment and seating areas.  She designed the appearance of Respondents’ store.  Respondents’ local architect took her design and made sure the build-out was code compliant.  See Hearing Transcript at pp. 451-53, 522, 542, Testimony of Richard Welshans and Klee Loskill.      

57. Respondents’ ordered all their equipment and cabinetry from The Coffee Beanery or its approved and preferred vendors. Respondents relied on The Coffee Beanery’s representations as contained in the Franchise Agreement that it was not making money on these items and that the price offered for these items was the best price available.  In fact, The Coffee Beanery made a profit on the equipment sold by it to franchisees including the equipment sold to Respondents. See Hearing Transcript at pp. 454, 460, 632, 2089, Testimony of Richard Welshans and Deborah Williams.     

58. The cabinetry delivered to Respondents’ store, which had been ordered by The Coffee Beanery from CORSAIR and which was to be custom made to fit the design of Klee Reeves Loskill, was defective and was not designed to fit into the store.  The front of the store had to be removed to accommodate the cabinetry.  Once in the store, the cabinetry had to be cut into several pieces.  The space in which the REFCON refrigerated display case, purchased from The Coffee Beanery was to sit was too small and the cabinetry had to be cut to allow the case to be installed. See Hearing Transcript at pp. 460-63, 472, 522-23, Testimony of Richard Welshans and Klee Loskill.  Other franchisees had the same or similar problems with the cabinetry, a fact acknowledged by The Coffee Beanery.  See Hearing Transcript at pp.268-69, 337, 520-24, 1157-58 1481, Testimony of Kendra Weasel, Dan Cleary, Klee Loskill, Robert Griffiths and Kay Hur.  See also Exhibit C-77, Sworn Statement of Oliver Garner

59. The Coffee Beanery provided the Samsung-1000 cash registers and programmed the registers for Respondents’ store.  The register system and software was not suitable for the café concept.  There was no method of processing phone-in pick up orders since the registers required payment at the time the order was placed before the order could be actually filled.   See Hearing Transcript at pp. 481-84, 616-18, 1874-76, 1879-80, Testimony of Richard Welshans and Deborah Williams. Only one register could be used at a time since the use of two registers often caused the system to freeze up necessitating shutting off the entire system and rebooting it, causing long delays and inconveniencing customers.   The register system required a lengthy multi-step process for each addition, deletion or modification of the sandwiches or the orders.  If more than three changes back and forth (i.e. add something, no take it off) were made to a sandwich, the order would have to be voided and started over again.  The system did not produce accurate reports at the end of the day.  When The Coffee Beanery went into the system remotely to gather information through the Info-soft “black box” the system would sometimes freeze and could only be restarted with the assistance of The Coffee Beanery personnel in Michigan.  See Hearing Transcript at pp. 483-86 1315-16, 1877-78, 2070, 2085, 2108-20, Testimony of Richard Welshans and Deborah Williams.  See also Exhibits C-68 and C-69.  Many other franchisees had similar problems.  See Hearing Transcript at pp. 269-71, 693, 1162-64, 1204-06, Testimony of Kendra Weasel, Mary Sue Shagena Levin and Robert Griffiths.  See also Exhibit C-76, Sworn Statement of Laura Deming; Exhibit C-77, Sworn Statement of Oliver Garner.  Some stores had to operate out of an open register in order to keep their stores open when this happened.  See Hearing Transcript at p. 1735-36, Testimony of Richard Welshans. The Coffee Beanery could not figure out how to resolve these problems.  Respondents went so far as to go directly to Samsung to get an operating manual, not provided by The Coffee Beanery in an attempt to reprogram the register to get it to work better.  See Hearing Transcript at p. 488-89, 1314-15 Testimony of Richard Welshans.  

60. The REFCON refrigerated display case which The Coffee Beanery sold to its franchisees at a profit was a defective product.  See Hearing Transcript at pp. 268-69, 336-37, 524, 634-36, 692, 1473-75, Testimony of Kendra Weasel, Dan Cleary, Klee Loskill, Richard Welshans, Mary Sue Shagena Levin and Kay Hur.

61. The layout of the store was obviously poorly planned, despite The Coffee Beanery’s claimed knowledge and experience.   The Refrigerated Display Case was not located by the register as is normally the case since it contained dessert items which are typically “up-sell” products or impulse purchases.  Instead, it was located at the front of the store.  Customers could not help themselves to pastries or desserts and could not see the various pastries or desserts at the register.  See Hearing Transcript at pp. 473-76, 650-51, 1322, 1855, Testimony of Richard Welshans and Deborah Williams.  Other franchisees noticed this problem as well.  See Hearing Transcript at p.1160—62, 1476-77, Testimony of Robert Griffiths and Kay Hur. There was no flow in that orders were placed at the register, and then paid for at the register with customers generally congregating near it giving the appearance of more crowding and delays. Despite providing for a tray slide in the design, there was no reason for it (had the trays even fit the slide) since customers did not go down a line in ordering and paying for their merchandise.  See Hearing Transcript at pp. 464, 476, 649-50, 2137-38, Testimony of Richard Welshans and Deborah Williams.  Other franchisees had the same experience.  See, e.g., Hearing Transcript at pp. 1203-04, Testimony of Robert Griffiths.        

62. Before the store was opened, Respondents advised The Coffee Beanery of the design flaws, but were assured by The Coffee Beanery that “we know what we are doing.”  See Hearing Transcript at p. 478-79, Testimony of Richard Welshans.        

63. Approximately one month prior to opening, Respondents were presented with a contract with SASH Management t/a Gift Card Solutions to sell gift cards.  This contract and the gift card program and costs associated with it were not previously disclosed.  See Hearing Transcript at pp. 602, 607, 2277, Testimony of Richard Welshans and Ken Coxen; see also Exhibits C-46-47.  Had the Gift Card program been disclosed before the franchise agreement was signed, Respondents would not have entered into the franchise agreement.   See Hearing Transcript at pp. 1390, 1395, Testimony of Richard Welshans.

64. The Coffee Beanery advised Respondents that the Gift Card program was “a Mandatory Program” and that failure to participate in it was a breach of the franchise agreement.  See Hearing Transcript at pp. 162, 607-08, 2264-65, Testimony of JoAnne Shaw, Richard Welshans and Ken Coxen; see also, Exhibit C-48.

65. On or about December 15, 2003, Respondents executed a contract with DMX, a requirement imposed by The Coffee Beanery. See Exhibit C-50; see also, Hearing Transcript at pp. 2265-66, Testimony of Ken Coxen.  This contract, which includes a month fee, was not disclosed by The Coffee Beanery before execution of the Franchise Agreement and was only disclosed fully during the build-out.  See Hearing Transcript at pp. 612-14, 2089, Testimony of Richard Welshans and Deborah Williams.  Respondents were required to execute this three year agreement.  The Coffee Beanery did not disclose to Respondents that they would have to purchase additional equipment, including an additional computer system for the DMX system and would have to pay a monthly fee for the DMX music.  See Hearing Transcript at pp. 613-14, Testimony of  Richard Welshans    

66. Respondents opened their café on January 27, 2004.   The Coffee Beanery provided trainers for their store.  The trainers immediately discovered problems with the cash register system and the call-in order system.  See Hearing Transcript at pp. 1874-79,   Testimony of Deborah Williams.         

67. The bakery display case had repeated problems and was eventually disconnected.  See Hearing Transcript at pp. 633-636, 1903, Testimony of Richard Welshans and Deborah Williams.  Other franchisees experienced similar problems with the bakery display case.  See Hearing Transcript at pp. 692, 1158-60, 1473-74, Testimony of Mary Sue Shagena Levin, Robert Griffiths and Kay Hur.

68. After operating their café for a number of months, Respondents began to communicate with other café owners, who experienced similar problems and had lost money.  Among those café owners who told Respondents of their problems were Sharif Khwaja, Dan Cleary, Kay Hur, Mike Yurick, Allen Kerr, Alan Hart, Hattie Daniels, the Murrays in Delaware, James Peterson,  William Powell, Mary Sue Shagena, Steven Grant, Young Deng,  William Kassab, Lee Pierce, Stan and Barbara Bellow, Kendra Weasel, Ed Dietrich, Bob Raymond, Tom Collick,  Mike Kessinger, “Mickey and Ricky” in Louisiana, Gary Barnes, Oliver Garner, the Klarbergs, Stan and Sally Gurguis, Glenn Wilson, Tony Esposito, Robert Griffiths and Turner Lloyd.   See Hearing Transcript at pp.1327-29, 1424, 1901-21, 1954-56, Testimony of Richard Welshans and Deborah Williams.

69. The Coffee Beanery offered its café franchisees a Café Development Agreement, including Respondents, when they ran into financial problems.  See Hearing Transcript at pp. 2259-63, Testimony of Ken Coxen. This agreement provided the franchisees with grocery credits from franchise royalties paid to the Coffee Beanery.   See, e.g., Exhibit C-51.  Since The Coffee Beanery knew that the café franchisees would likely be in financial trouble even before they sold the franchises, they included in the agreement release language.  The language provided in paragraph 6: 

“Release.  In exchange for the consideration provided by Section 1 of this Agreement, and other good and valuable consideration, the sufficiency of which is hereby acknowledged, Franchisee and all its shareholders, owners, officers and directors release and discharge Coffee Beanery, its shareholders, owners, officers and directors from any and all claims and all other causes, rights to reimbursement for expenses or damages or any other charges of any type however denominated, known or unknown, which they have or may have against Coffee Beanery or any other person released through the date hereof, and each agree to indemnify Coffee Beanery and all persons released for any and all costs, payments, charges or other liabilities which shall arise or which are related to such released claims no matter how or by whom such claims are asserted.”  

See Exhibit C-51.  The Café Development Agreement, promoted as assistance was in fact a method to get franchisees under duress to release The Coffee Beanery and its employees from any claims that the franchisees may have had.   Respondents refused to sign the Agreement despite substantial pressure from The Coffee Beanery and its representatives, including, Ken Coxen to try to get them to sign it.  See Hearing Transcript at pp. 1299-1303, Testimony of Richard Welshans.  

70. Many franchisees signed the Café Development Agreement when under financial duress to allow them to buy groceries which they were otherwise not allowed to buy due to their lack of money.  See, e.g., Hearing Transcript at pp. 276-78, 710,   Testimony of Kendra Weasel, Mary Sue Shagena Levin.

71. The Coffee Beanery made false statements to the media and to franchisees about the average ticket of the cafes.  The Coffee Beanery recommended that this false average ticket information be used by the franchisees to secure funding from lenders.  See Exhibit C-3, Hearing Transcript at pp. 129-32, 445-47, 732 1246, Testimony of JoAnne Shaw, Richard Welshans, Mary Sue Shagena Levin, Robert Griffiths.

72. Neither Mr. Welshans nor Ms. Williams have ever taken a salary even though they work at least full time hours at the café.  See Hearing Transcript at pp. 624, Testimony of Richard Welshans. 

73. Respondents have lost money operating their café but closing their store would cost even more money as their operating income covers party of their debt service.  See Hearing Transcript at p. 1639, Testimony of Richard Welshans.   Respondents have lost money even though their café is among the top five in café sales and among the smallest cafes (thus giving them lower heating and cooling costs and lower rent than they would have if their store was larger).  They have lost this money even though Ken Coxen conceded that they have “done a wonderful job.”  See Hearing Transcipt at pp. 1312, 2165, Testimony of Richard Welshans and Ken Coxen.

74. Respondents relied on Petitioners’ representations and would not have bought the café if The Coffee Beanery had disclosed those facts which they were obligated to disclose.  See Hearing Transcript at pp. 425, 1644, 1648-52, 1732, 1984-86, 2097-99, Testimony of Richard Welshans and Deborah Williams.

75. The Coffee Beanery and Kevin Shaw entered into a Consent Order with the State of Maryland.   See Exhibit C-4.  The facts in the Consent Order are true and correct.  See Hearing Transcript at pp.  141-45, 152-53, 157-58, 163-69, 2571-72, Testimony of JoAnne Shaw and Kevin Shaw.

76. In January, 2005, Respondents first requested rescission of the franchise, less than one year after the store opened.  See Statement of Claim filed with American Arbitration Association.  The Coffee Beanery refused the request and would not accept any tender.

77. There were no fees due from Respondents to The Coffee Beanery at the time the Counterclaim was filed.  See Hearing Transcript at p. 2395-2396, Testimony of Ken Coxen.

78. Respondents’ franchised Coffee Beanery Café has no value as it has never, and likely will not ever generate a positive cash flow, even exclusive of debt service and with the principals working full-time at no salary.  See Hearing Transcript at pp. 925, 966, Testimony of Andrew Lombardo.

The only response of Petitioners to the unassailable evidence that the café concept was known to be unsuccessful and that virtually all cafes were losing money was to pass the blame to others and claim merely that the concept was “a challenge” and “a very difficult business” on which they were constantly working.   See Hearing Transcript at pp. 2609-10, 2646, Testimony of JoAnne Shaw.
As a matter of law, under the Maryland Franchise Registration and Disclosure Law, the failure of The Coffee Beanery to disclose required information entitles the franchisee to rescission if demand is made for rescission within three years of receipt of the UFOC.  Accepting that the UFOC was received on June 2, 2003 as contended by Petitioners, Respondents had until June 2, 2006 to request rescission.  In fact, rescission was demanded in January, 2005.  The demand was rejected by The Coffee Beanery as were all tenders.  The arbitrator ignored this law and the facts supporting the rescission demand, made first in the arbitration action itself as a claim for rescission and subsequently reiterated in correspondence from counsel.  
The Coffee Beanery entered into a consent order with the Maryland Attorney General on on September 12, 2006.  A copy of the consent order is submitted herewith and attached as Exhibit 1.  In the Consent Order, the Commissioner determined that in light of the factual findings contained in the Consent Order, The Coffee Beanery and Kevin Shaw violated the Maryland Franchise Law as follows:

“Respondent Coffee Beanery violated section 14-229 of the Maryland Franchise Law by making material misrepresents of fact or omissions of material fact about the Coffee Beanery franchise offering to prospective Maryland franchisees.”

“Respondent Coffee Beanery violated section 14-223 of the Maryland Franchise Law by offering and selling franchises in Maryland without giving a prospective franchisees a copy of the form offering prospectus required under the Maryland Franchise Law.”

The Coffee Beanery admitted at the arbitration all of the facts in the Consent Order along with other facts which support each of the violations of the Maryland Franchise law found by the Maryland Securities Commissioner.  While the Coffee Beanery and Kevin Shaw reserved the right to contest the facts contained in the Consent Order, they admitted those facts at the arbitration.  Having admitted the facts, the arbitrator was bound to accept the legal conclusions in the Consent Order.  She had no right to determine that the Maryland Securities Commissioner, who administers the Maryland Franchise law was wrong in finding that these facts did not constitute a violation of Maryland law.  She also had no legal basis for adding a reliance element and intent element into the law, even though Respondents had shown reliance and intent in connection with the other counts.  This determination is not only manifestly unjust, it is further evidence of bias and eliminates any argument that the arbitrator merely made a bad decision.  She had to go out of her way to make legal conclusions contrary to those of the Maryland Securities Commissioner in a proceeding involving the same franchise offer by the same franchisor which was a party to both proceedings.

The arbitrator also accepted other legal conclusions, which can at best be characterized as absurd, and further establish that the arbitration was not unbiased such as the argument that none of the Respondents could make their claims.  The franchise was granted to Richard Welshans, who remained liable on it even though it was assigned with the assent of The Coffee Beanery to an entity he created and co-owned with Deborah Williams, WW, LLC.  As Welshans guaranteed the franchise agreement and remained liable on it by the terms of the Assignment, crafted by The Coffee Beanery, he certainly has standing to assert the disclosure violations.  WW, LLC, as successor-in-interest to Welshans also has standing.  The arbitrator found that no one had standing, a ludicrous determination which also proves bias.
While ordinarily credibility decisions cannot be upset, the determinations of credibility by the arbitrator are not genuine.  She flat-out rejected Respondents’ damages without any evidence supporting her rejection of the damages as part of her intentional plan to try to eliminate any ability of Respondents to maintain an appeal of the decision and not because she had any belief that Welshans, Williams or their expert, Andrew Lombardo, a respected Maryland Certified Public Accountant, were not credible.   This finding was not necessary to her ruling and only provides more evidence of deliberate bias.  While she may have been able to challenge some of the damages calculations, her wholesale rejection of it smacks of a capricious decision by someone with an agenda.  Rather than accept the evidence of Welshans and Williams and the testimony of their expert, she accepted the testimony of a convicted felon, Kevin Shaw, even though much of his testimony was contradicted by not just Respondents but a whole host of other franchisees.  There is only one way this happened and that is if the arbitrator had decided this case in advance of the hearing because of her inherent bias.  
Much has been written about the bias of the American Arbitration Association in arbitrations between corporate entities and consumers and small business people.  The AAA actively courts corporate entities to include arbitration clauses in their agreements and to select the AAA as the arbitration service provider in the arbitration agreement.  It receives money from these businesses and knows that if it renders too many unfavorable verdicts against them or for too large sums, it will likely not get more business from these entities.  Only by ruling in favor of these entities regularly will arbitrators and the AAA continue to receive work in the future.  There were other inherent problems in the instant arbitration which rendered the entire process unconscionable.  First, is the matter of cost.  Respondents paid over $50,000 to the AAA for the arbitration in various fees, charges and arbitrator fees.  This is in addition to the costs of their own counsel.  Second, the arbitration forced Respondents to proceed in Michigan and not in Maryland as expressly provided for in the Maryland Franchise Law.  The Coffee Beanery had to consent to trial in Maryland courts to be granted the privilege of selling franchises in Maryland.  Third, the arbitration process deprived Respondents of such basic due process rights as trial by jury, the rules of evidence (much hearsay was admitted) and the right to a public airing of their grievances in a court of law.

Accordingly, Respondents respectfully request that this Court vacate the arbitration award in its entirety and allow Respondents to pursue their claims in The United States District Court for the District of Maryland pursuant to the Maryland Franchise Registration and Disclosure Act, where they initiated their action on the grounds that the dispute is not arbitrable as the arbitration provision is unconscionable.  See Nagrampa v. Mailcoups, Inc., 469 F.3d 1257 (9th Cir. 2006) (en banc decision).
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� Interestingly, JoAnne Shaw tried to shift the blame for the non-disclosures and misrepresentations in the 2002 UFOC from herself to her lawyers; the same firm that represented Petitioners in this proceeding.  See Hearing Transcript at pp. 2607, 2635-36, Testimony of JoAnne Shaw.


� The UFOC so states as does state law.  For example, the Michigan Franchise Investment Act requires the following language in the UFOC: “The fact that there is a notice of this offering on file with the attorney general does not constitute approval, recommendation, or endorsement by the attorney general.”





� Petitioners took advantage of café franchisees in many ways.  They especially took advantage of Kay Hur, probably because of her language and cultural barrier.  For instance they shipped her unsold Christmas mugs in March and April, likely to get them out of The Coffee Beanery’s inventory.  They also order for her excessive amounts food and kept ordering for her since The Coffee Beanery had the ability to order and automatically debit her account.  See Hearing Transcript at pp. 1492-94, Kay Hur Testimony.


� While the Petitioners claim that the UFOC was delivered on June 2, 2003, there is no evidence that occurred.  No one who testified for Petitioners could support that contention and Petitioners failed to call the person who they claim sent the UFOC to Mr. Welshan, Stacey Peterson.  See, e.g., Hearing Transcript at pp. 1044-45, Testimony of Rick Greenbaum.  At best, the evidence supports that the Acknowledgment of Receipt page may have been sent Federal Express to Mr. Welshans, as he faxed a signed Acknowledgment of Receipt back to Rick Greenbaum just minutes after the claimed Federal Express delivery.  As the Acknowledgment of Receipt form was still in the original UFOC (see Hearing Transcript at p.   , Testimony of Deborah Williams), and as it would obviously take time to find the Acknowledgement of Receipt and review the UFOC, it is illogical and highly unlikely that Mr. Welshans could have received the UFOC on June 2, 2003, found the Acknowledgement of Receipt form and then signed it and faxed it back within minutes.  


� Kevin Shaw’s testimony that he did not generally bring the UFOC with him and did not bring it with him when he met Mr. Welshans and Ms. Williams is simply not credible.  The law requires the UFOC to be delivered no later than the first personal meeting with the franchisees, and since, he did not know whether Mr. Welshans and Ms. Williams had received the UFOC (as he testified at pp. 2574 - 2576 of the Hearing Transcript) it makes no sense for him not to bring it “just in case.”  Kevin Shaw’s claim that he did not change the date of his trip to Maryland is also not credible.  First, not only did Respondents testify about the change in date, so did Rick Greenbaum of The Coffee Beanery as well as Robert Griffiths.  Second, Respondents exhibit C-63, showing the flight schedule, could only have come from Mr. Shaw as it was created before Respondents even contacted The Coffee Beanery (but after the trip was originally scheduled so Mr. Shaw could meet with Robert Griffiths.


� Mr. Greenbaum testified that he had no specific recollection of discovery day with the Respondents.  See Hearing Transcript at pp. 1017-19, 1021, 1085, Testimony of Rick Greenbaum. 


� KLee Loskill, the Director of Design and Construction for The Coffee Beanery from July, 2003 until June, 2005, testified that she only designed cafes, one double drive thru and some relocations of existing mall stores to new locations in the malls.  See Hearing Transcript at pp. 498-500. 


� It does not matter that the arbitrator was not a party to the Administrative Action.  What matters is that The Coffee Beanery and Kevin Shaw were parties to it.
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