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I.
ARGUMENT TC "III.
ARGUMENT" \f C \l "1" 
A. 
The Standard Of Review Of The District Court Decision Is The 
Ordinary Standard Of Review.

As a preliminary matter, the standard of review of the lower court’s decisions from which this appeal is taken must be clarified.  The Supreme Court has expressly stated that when reviewing district court decisions upholding arbitration awards, findings of fact of the district court are reviewed under the “clearly erroneous standard.”  Questions of law are decided de novo.   First Options Chicago v. Kaplan, 514 U.S. 938 (1995).

B. 
Appellees’ Brief Fails To Address The Serious Procedural 
Irregularities Before The American Arbitration Association.

 TC "A.
Standard of Review" \f C \l "2" 

 TC "Standard of Review" \f C \l "2" 
In the Brief of Appellees,
 several things are notably absent or mostly ignored.  First, there is little discussion of the procedural irregularities before the American Arbitration Association (“AAA”). The Coffee Beanery even ignores the  appointment of the arbitrator in August, 2005 without any disclosure to Williams, Welshans or WW, LLC and the arbitrator’s disclosure to the AAA in February, 2005 of her relationship with Yeo & Yeo, although she took pains to falsely deny that she had any relationship with anyone at the Flint, Michigan office of Yeo & Yeo, even though her personal accountant, Jane Johnson is a partner at that office.   The Coffee Beanery also fails to address the arbitrator’s outright false statement that Karl Fink had never appeared before her.  WW, Williams and Welshans have now discovered that Fink had at least one other prior and pending arbitration before Barron in the case of Children’s Orchard v. Bayani.  Children’s Orchard v. Bayani, which also involved a franchise dispute in which Karl Fink handled the arbitration hearing on behalf of the Franchisor was not disclosed by Ms. Barron.  Appellants only recently became aware that Ms. Barron arbitrated that case and how she ruled, when Williams finally located Jonathan Bayani.   See Affidavit of Deborah Williams and attached exhibits; Affidavit of Jonathan Bayani.

Ms. Barron also failed to disclose that Fink was a judge on the same county bench for which she works.  This had to be disclosed under the AAA rules but it was not.  Furthermore, her appointment and the appointment process itself was improperly conducted.  Ms. Barron’s appointment without disclosure of her past relationship with Mr. Fink and her ties to the Coffee Beanery through their shared accountant Jane Johnson, alone mandates that the arbitration award be thrown out.

The case proceeded as a mediation until November, 2005.  However, in February, 2005, the AAA received a disclosure from JoAnne Barron that she used Jane Johnson of Yeo & Yeo as her accountant but denying a relationship with anyone at the Flint, Michigan office of Yeo & Yeo even though Ms. Johnson was from that office and not disclosing that Ms. Johnson was also The Coffee Beanery’s accountant.  This disclosure itself is interesting as there was no arbitrator appointment process ongoing in February, 2005 and it was not known if there would be an arbitration at that time.  See Affidavit of Deborah Williams, Exhibit 1 to Request to Present Newly Discovered Evidence on Appeal.  This disclosure to the AAA was not timely disclosed to the parties.  It was only disclosed to WW, Williams and Welshans in February, 2006, after Ms. Barron’s appointment at which time they immediately asked that Ms. Barron recuse herself, which request was denied by Ms. Barron, and their request to have the AAA review her decision to remain in the case was denied.  Affidavit of Deborah Williams at ¶10.

Only after WW, Williams and Welshans sought to make their arbitrator choices from that list were they told that Ms. Barron had been picked in August, 2005.  If she was chosen in August, 2005, the unanswerable question is how come she was not appointed arbitrator until January 26, 2006.    

These conflicts and the procedural irregularities in the appointment of an arbitrator who had obvious undisclosed conflicts of interest alone mandate the vacation of the arbitration award and the appointment of a new arbitrator for retrial of the case as they totally undermine the right of Appellants to a fair and impartial determination of their claims.  However, there are even more problems with the arbitration process and award as set forth below.

C. 
Appellees’ Brief Fails To Address The Arbitrator’s Manifest 
Disregard Of The Law.

Instead of defending the procedures employed by the AAA or the decision of Ms. Barron, The Coffee Beanery instead relies upon what it believes to be the total independence of arbitration service providers and arbitrators and what it believes is a virtually non-existent review given to their decisions by the courts.   It endorses the view that the courts should give unfettered power to arbitration service providers without any review whatsoever.   The Coffee Beanery does not even make more than a perfunctory effort to defend anything the arbitrator said in her ruling. It claims that this is what the Federal Arbitration Act provides and the Supreme Court endorses.  This is simply not so.  These rulings by the arbitrator constitute a manifest disregard of the law.  Such a manifest disregard of the law cannot be allowed to stand especially in the absence of any defense to the decision by The Coffee Beanery.

D.  
The Arbitration Award Is in Manifest Disregard Of the Law.

The arbitrator ignored The Coffee Beanery’s own expert testimony that the pro forma spreadsheet given to Williams and Welshans was an earnings claim under § 14-216(b)(20) of the Maryland Franchise Registration and Disclosure Law COMAR 02.02.08.16 (D)(2) and the Michigan Franchise Investment Law and it met the black letter law description of an earnings claim.  Ms. Barron accepted that Kevin Shaw had a felony conviction for grand larceny which was not disclosed in the franchise offering circular yet, contrary to § 14-216(b)(8) of the Maryland Franchise Registration and Disclosure Law and § 445.1508(e)(1) of the Michigan Franchise Investment Law, yet found that he did not have to disclose this.  She also made bizarre findings about the gift card program (not mandatory even though The Coffee Beanery admitted it was mandatory and its own documents said it was mandatory) and the Pepsi Contract, (WW, Welshans and Williams produced the contract which The Coffee Beanery admitted was genuine, but she said there was no evidence it was in effect even though the contract started before the disclosure and did not end for several years after WW, Welshans and Williams bought the franchise).  The Fourth Circuit Court of Appeals recently stated that a court may conclude that an arbitration award fails to draw its essence from the contract if the arbitrator disregarded unambiguous contract terms.”   Choice Hotels International v. Sm Property Management, 519 F.3d 200 (4th Cir. 2008).  The arbitrator has done so here ignoring the terms of the gift card program and the Pepsi contact and by then deciding that the failure to disclose these mandatory contracts was not a violation of the Maryland and Michigan franchise registration and disclosure laws.

Ms. Barron also concluded in manifest disregard of the law that no one could legally assert The Coffee Beanery's misrepresentations since the misrepresentations were made to Welshans and he assigned the agreement to WW, LLC.   However, WW was his successor-in-interest and he remained fully obligated under the agreement.  Her ruling on this point is not only contrary to the law, but evidences her determination not to award any damages to claimants and is illustrative of her predetermination of this case and her obvious bias.    

As the First Circuit held in Cytyc Corp. v. Deka Products Ltd., 439 F.3d 27 (1st Cir., 2006), “A second set of exceptions flows from the federal courts' inherent power to vacate arbitral awards. . . . One manifestation of it, usually (but not exclusively) associated with labor arbitration, arises when an award contravenes the plain language of the applicable contract. See Bull HN Info. Sys., Inc. v. Hutson, 229 F.3d 321, 330-31 (1st Cir.2000) (recognizing the applicability of this principle outside the labor context).  Another manifestation arises in those rare cases in which it is clear from the record that the arbitrators cavalierly disregarded applicable law.”   This is such a rare case.  Ms. Barron cavalierly disregarded the Maryland and Michigan statutory requirements for the sale of franchises.

The Coffee Beanery also does not dispute that the claims that it made in its counterclaim were fully satisfied long before arbitration, yet Ms. Barron awarded it damages on its counterclaim.  The Coffee Beanery did not dispute that WW had paid all royalties for which the Coffee Beanery sought relief.  A.887-888. Despite this, the arbitrator awarded these "unpaid" royalties and arbitrator’s fees.  It is axiomatic that it is a manifest disregard of the law to award damages on a non-existent claim as the arbitrator did.  

There is but one conclusion that can be drawn from the arbitrator’s rulings on the law; that is bias as a result of her undisclosed conflicts of interest.  If she accepted The Coffee Beanery’s own documents showing these contracts and the mandatory nature of these contracts, Ms. Barron could not have concluded but that The Coffee Beanery violated the law in not disclosing them.  A.1306-1311.

E.
The FAA Does Not Give Unfettered Power To Arbitration Service Providers Or Arbitrators.

The Coffee Beanery proudly touts in its Brief that in only two cases since “the manifest disregard of the law” standard was established by the Supreme Court in 1953 has it been used to vacate an arbitration award.  If this is true it is abhorrent, for it indicates that the standard is a fallacy.   One cannot believe that with tens of thousands of arbitrations decided each year and the hundreds of challenges annually to arbitration awards, there have only been two instances in 55 years in which an arbitrator has manifestly disregarded the law.   Obviously, such a record only points to the failure of courts to examine arbitrator decisions at all.   That is not what the law calls for. 

F.
The Coffee Beanery Agreed Contractually To Litigate Claims Under The Maryland Franchise Registration And Disclosure Law In Maryland Courts And Limiting Arbitration To Claims Between The Coffee Beanery And Store Owner, When They Did Not Intend To Litigate Those Claims.

In its brief, The Coffee Beanery flat out ignores its own Offering Circular and Franchise Agreement which explain that The Coffee Beanery, as a matter of contract, agreed to forego arbitration with Maryland franchisees on claims under the Maryland Franchise Registration and Disclosure Law.  This is not an issue of preemption.  As the Supreme Court concluded in American Airlines v. Wolens, 513 U.S. 219 (1995), the Supreme Court, in dealing with the preemption provisions of the Airline Deregulation Act of 1978 held that while state laws purportedly regulating airline rates, routes or services were preempted, such preemption did not bar the parties from contracting away rights granted under the Act.  It then held that the consumer’s contract law claims against American Airlines could be litigated under state law governing contracts in spite of the preemption contained in the Act.  It stated that courts, in breach of contract actions, can interpret what the parties bargained for.  

Likewise, herein, The Coffee Beanery and Welshans, and his successors in interest, bargained to litigate in Maryland courts all claims arising out of the Maryland Franchise Registration and Disclosure Law.  Similarly, they bargained that arbitration, when applicable to non-Maryland Franchise Registration and Disclosure Law claims, would be limited to a dispute solely between The Coffee Beanery itself and the store owner and that no other claims were subject to arbitration.   Having so agreed, The Coffee Beanery cannot argue that Maryland law is preempted by the Federal Arbitration Act or that claims involving Williams, or claims against its employees and officers are arbitrable.  It had the right to bargain away arbitration of such claims and so agreed.  It represented as such to WW, Welshans and Williams, to induce them to purchase the franchise for the Coffee Beanery Café.  

“Arbitration is simply a matter of contract between the parties; it is a way to resolve those disputes—but only those disputes – that the parties have agreed to submit to arbitration.”  First Options Chicago v. Kaplan, 514 U.S. 938, (1995).  The lower court’s decision to send the claims not subject to the arbitration clause was elevating arbitration over the contract.  Only those disputes which WW and Welshans agreed to submit to arbitration were arbitrable and whether or not those claims were arbitrable in light of the fraudulent inducement of the franchise agreement are the only issues that should have been reserved for the arbitrator.  The claims of Williams, the claims against the individual appellees and the claims under the Maryland Franchise Registration and Disclosure Law were not part of any agreement to arbitrate and should not have been sent to the AAA to determine.  

Contrary to its brief, The Coffee Beanery was required by Maryland to insert language in its Offering Circular stating that claims under the law had to be tried in Maryland courts.  It did not challenge the law or choose to ignore the law.  Instead, it inserted a Maryland Rider to lead its prospective franchisees to understand that the arbitration clause did not apply to claims under the Maryland Franchise Registration and Disclosure Law.  The language in The Coffee Beanery’s offering circular referencing arbitration except for claims under the Maryland Franchise Registration and Disclosure Law was clearly understood by WW, Welshans and Williams to be a contractual promise, consistent with the Maryland statute and regulations, which give them the right to litigate such claims in court in Maryland.  There can be no other interpretation by Appellants given the language in the Maryland Rider to the Offering Circular:

Paragraph 23.5 of the Franchise Agreement is hereby amended to read as follows:

23.3 To the extent that a judicial action is permitted by the Agreement, any such action shall be brought by the Store Owner against CBL shall be brought exclusively… in the federal district court covering the location at which CBL has its principal place of business at the time the action is commenced… except for actions brought under the Maryland Franchise Registration and Disclosure Law.

An agreement to arbitrate has to be knowing and consensual.  WW, Welshans and Williams could not have consented when they understood from the law and the offering circular that they could go to court on some of the claims.  This is not a preemption issue but an issue of contract law and contractual consent.  If The Coffee Beanery was of the view that the Maryland law was unenforceable and it wanted to arbitrate claims under the Maryland Franchise Registration and Disclosure Law, it should not have agreed to litigate such claims in Maryland and possibly should have challenged the requirement when it registered instead of making a false statement in its offering circular.  If it was never The Coffee Beanery’s intention to allow Williams or Welshans to file such claims in Maryland court, then the contract to arbitrate was induced by fraud. 

A prospective franchisee has no way of knowing the legalities of the Maryland provision requiring in state court trials of issues involving its Franchise Law.  If the contract drafted by the Franchisor says these claims are to be heard in Maryland Courts, the franchisee could not have knowingly and consensually agreed to arbitrate those claims as it is the language of the contract that defines the scope of disputes subject to arbitration. See Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 57 (1995) (“[T]he FAA’s proarbitration policy does not operate without regard to the wishes of the contracting parties”). Equal Employment Opportunity Commission v. Waffle House, In, 534 U.S. 279, 122 S. Ct. 754 (2002).  “The FAA directs courts to place arbitration agreements on equal footing with other contracts, but it “does not require parties to arbitrate when they have not agreed to do so.” Volt Information Sciences, Inc. v. Board of Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 478 (1989).9  See also Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404, n. 12 (1967) (“[T]he purpose of Congress in 1925 was to make arbitration agreements as enforceable as other contracts, but not more so”). Because the FAA is “at bottom a policy guaranteeing the enforcement of private contractual arrangements,” Mitsubishi Motors Corp. v. Soler Chrysler Plymouth, Inc., 473 U.S. 614, 625 (1985), the courts look first to whether the parties agreed to arbitrate a dispute, not to general policy goals, to determine the scope of the agreement. Id., at 626. While ambiguities in the language of the agreement should be resolved in favor of arbitration, Volt, 489 U.S., at 476, courts do not override the clear intent of the parties, or reach a result inconsistent with the plain text of the contract, simply because the policy favoring arbitration is implicated. “Arbitration under the [FAA] is a matter of consent, not coercion.”’Id., at 479.  See also EEOC v. The Waffle House, Inc., 534 U.S. 279.

Furthermore, there was no arbitration agreement between Williams and The Coffee Beanery.  Courts have regularly held that where a party does not sign the agreement containing the arbitration clause, he or she is not subject to it.  See, e.g., Moses.com Sec., Inc. v. Comprehensive Software Systems, Inc., 263 F.3d 783 (8th Cir. 2001); Chastain v. Robinson-Humphrey Co., 957 F.2d 851, 855 (11th Cir. 1992).  Indeed, The Coffee Beanery repeatedly stated that it did not recognize Ms. Williams’ participation in the mediation or arbitration since she never signed the franchise agreement, yet the AAA found it had jurisdiction over her claims (which it then rejected for among other reasons that she did not sign the agreement).   As there was no issue as to the arbitrability of Williams’ claims, the lower court erroneously sent the issue to the arbitrator to decide.  

WW, Welshans and Williams did not waive their rights to challenge the arbitrability of claims under the Maryland Franchise Law.  They raised this in the lower court prior to the arbitration and before the AAA.   A.113, 159-161, 162-170.  

F. 
Appellants Did Not Demand Arbitration Of Disputes Not Subject 
To Arbitration Agreement.

In January, 2005, WWW, Welshans and Williams, by their prior counsel, filed online on the AAA’s own electronic form a Request for Mediation and the parties proceeded to mediation.  A.95.   The respondent, The Coffee Beanery is the one who advised the AAA in that it would not mediate but wanted to arbitrate and converted the case to arbitration.  Contrary to The Coffee Beanery’s brief, the AAA’s records reflect that Respondents, appellants herein, asked to activate the arbitration, not the petitioners.  See A.______.  

G.  
The Appeal Of The Order Compelling Arbitration Was Timely. 

The Coffee Beanery argues that in order to challenge the decision to compel arbitration, WW, Welshans and Williams should have appealed the order compelling arbitration when it was issued and not after the arbitration.  It is wrong.  Most courts, including this Court have held that interlocutory orders compelling arbitration are not appealable, and even if appealable as an appealable interlocutory order, there is still no requirement that they be appealed before the arbitration.   Arnold v. Arnold Corp, 920F.2d 1269, 1274 (6th Cir. 1990).  Appellate jurisdiction over district court orders concerning arbitration is governed by section 16 of the FAA. 9 U.S.C. § 16. Section 16 provides in relevant part:

        (b) Except as otherwise provided in section 1292(b) of title 28, an appeal may not be taken from an interlocutory order —

        (1) granting a stay of any action under section 3 of this title;

        (2) directing arbitration to proceed under section 4 of this title;

        (3) compelling arbitration under section 206 of this title....

Moreover, an appeal at that time would have been problematic for several reasons:  First, the lower court held only that the arbitrator would have to determine arbitrability of claims and over parties.   He did not rule that all the claims and all the parties were subject to arbitration. Thus, the arbitrator could have held that some or all of the claims were not arbitrable or that not all the parties were subject to arbitration.  Second, the order compelling arbitration was not a final order or judgment.  A.397-400, 405.

Third, WW, Welshans and Williams were not aware at that time of many of the procedural irregularities within the AAA or at least were not cognizant of them.  For instance, WW, Welshans and Williams were confused by the time of the arbitrator’s appointment and did not notice that her disclosure of the same accountant to the AAA was dated a year before her appointment.  WW, Welshans and Williams did not even realize this until just a few months ago, when they obtained certain documents relating to the AAA.  Moreover, they assumed that the arbitrator was being totally truthful in her disclosures and since she had already turned down a request to recuse herself, WW, Welshans and Williams did not want to make any further accusations against her, knowing that she was going to hear the case in any event.  Despite all the irregularities WW, Welshans and Williams  thought that Ms. Barron would conduct herself in an honorable fashion, not knowing her full relationship with The Coffee Beanery’s accountant or her past dealings with Fink and Fransway, which were not disclosed as required.  

Fourth, the AAA would have proceeded even with an appeal pending.  WW, Welshans and Williams could not proceed with both tracks at the same time.  WW, Welshans and Williams fully expected the arbitration to be completed even before the appeal could be heard absent extraordinary action by the court, which was unlikely given what it had already decided.  Moreover, there was little doubt under the circumstances but that WW, Welshans and Williams would prevail in a fair arbitration.  After all, to lose, the arbitrator would have to ignore the law, the findings of the Maryland Securities Commissioner, the Securities Commissioners’ express finding that the Appellants’ declination to respond to the rescission offer did not act as a waiver of their right to seek rescission in their own private action and admitted violations of the law by The Coffee Beanery.  A.   At no time and in no way did WW, Williams or Welshans waive their procedural claims.

II.
CONCLUSION

This case presents one of the most indefensible arbitration awards and exposes all the problems inherent with arbitration that have engendered so much controversy in recent years.  Even if manifest disregard of the law is reserved only for the rarest of cases, this is such a case.  The Coffee Beanery does not even seek to defend the legal conclusions of the arbitrator.   Bias is also overwhelmingly evident, from the arbitrator’s late and only partially disclosed conflict with her accountant representing the Coffee Beanery and in her absurd decision and findings themselves.  This court has multiple grounds to both throw out the award and to require this matter to proceed to trial in the United States District Court for the District of Maryland.
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� For simplicity sake, the appellees will be jointly referred to as The Coffee Beanery herein.  


� It is also unexplained how, in its September, 2005 Franchise Offering Circular, The Coffee Beanery claimed that an arbitrator had been appointed in the dispute with WW, Williams and Welshans, when in fact, WW, Williams and Welshans did not receive any arbitrator list from the AAA until November, 2005.  A.112.
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