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IN THE MISSOURI COURT OF APPEALS

EASTERN DISTRICT

)
JITTERSWING, LLC, )
)
Plaintiff/Appellant )
)
VS. )
)

FRANCORP, INC., ) Appeal No. ED93045
)
Defendant/Respondent )
)
)

LEGAL FILE

Comes Now Plaintiff/Appellant, Jitterswing, LLC and files herewith the legal file. The

Clerk’s Certificate of True Copies is attached hereto.

Allen D. Kircher, Attorney at Law

I D Kiieko

Allen D. Kircher, Mo. Bar. No. 33346
Attorney for Plaintiff/Appellant

330 Jefferson Street

St. Charles, Missouri 63301

(636) 724-2060 (office)
akircherZkircherlegal.com

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing Legal File was sent by United
States mail, postage prepaid, on this /##A_ day of July, 2009, to John E. Tresslar, Attorney for
Defendant/Respondent, 1115 Locust Street, Fourth Floor, St. Louis. MO 63101.

/7%« Z é@odw

Page 1 of 1




CINDY SYBE}
UNIT MANAG}

STATE OF MISSOURI )
)
COUNTY OF ST CHARLES )

1, JUBY ZERR, Clerk of the Circuit Court within and for the
County of St. Charles, State of Missouri, do hereby certify that
the foregoing are true copies of original documents remaining on

file and record in my office.

WITNESS, my hand and SEAL of said Court this §§5 day of
,200]__.

Qudy Fept

Judy Fprr, Gircflit Clerk

., Yl bid,

Deputy Clerk

300 North Second Street « Suite 216 » Saint Charles, Missouri 63301
636-949-3043 + Fax 636-949-7390 or 949-3072



IN THE MISSOURI COURT OF APPEALS

EASTERN DISTRICT
)
JITTERSWING, LLC, )
)
Plaindff/Appellant )
)
vs. )
)
FRANCORP, INC,, ) Appeal No. ED93045
)
Defendant/Respondent )
)
)
INDEX TO LEGAL FILE
NUMBER PLEADING DATE PAGE
1 Clerk’s Docket Sheet May 26, 2009 1-2
2 Petition — JittetSwing, LLC v. FranCorp, Inc. and Jan. 30, 2009 3-5
Donald D. Boroian
3 FranCorp, Inc.’s Motion to Dismiss with attachments March 31, 2009 6-18
4 FranCorp, Inc.’s Notice of Hearing March 31, 2009 19
5 Court Order Apnl 20, 2009 20
6 JitterSwing, LLC’s Dismissal without Prejudice of May 20, 2009 21
Defendant Boroian
7 JitterSwing, LLC’s Notice of Appeal May 27, 2009 22-28
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Report: CZR0026 11TH JUDICIAL CIRCUIT Date: 26-May-2009

ST CHARLES CIRCUIT DIV Time: 3:43:17PM
CIRCUIT COURT DOCKET SHEET Page: 1
0911-CV01033 JITTERSWING LLC V FRANCORP INC ET AL Security Level: 1 Public
Case Type: CC Other Tort Case Filing Date:  30-Jan-2009
Status: Judgment Entered
Disposition: Dismiss by Ct w/o Prejudice Disposition Date:  20-Apr-2009
Release/Status Reason
Change Date
Judge LUCY D RAUCH (27891)
Plaintiff JITTERSWING, LLC (JITTERSWN)
Attorney for Plaintiff ALLEN D KIRCHER(33346)
Defendant FRANCORP, INC. (FRANCORP)
Attorney for Defendant JOHN ERIC TRESSLAR(35364)
Defendant DONALD D BOROIAN (@100787)

Filing Date Description
30-Jan-2009 Pet Filed in Circuit Ct
Judge Assigned

03-Feb-2009 Summons Issued-Circuit
Document ID: 08-SMOS-19, for FRANCORP, INC.;
Document 1D: 09-SMOS-20, for BOROIAN, DONALD D;
RETURNED TO REQUESTING PARTY FOR FORWARDING TO PROPER SHERIFF. CF

Service/Attempt Date: 26-Mar-2009

25-Mar-2009 Agent Served
Document ID - 09-SMOS-19; Served To - FRANCORP, INC.; Server-; Served Date - 26-MAR-09;

Served Time - 00:00:00; Service Type - Sheriff Department; Reason Description - Served; Service
Text - SERVED TO LUANNE BLUE D/P

Summons Returned Non-Est

Document ID - 09-SMOS-20; Served To - BOROIAN, DONALD D; Server-; Served Date -
26-MAR-09; Served Time - 00:00:00; Service Type - Sheriff Department, Reason Description -
Non-est, NO CONTACT.

31-Mar-2009 Notice of Hearing Filed
RE: ALL PENDING MOTIONS ON APRIL 20, 2009 AT ¢ AM, FILED. PAG

Filed By: JOHN E TRESSLAR

Motion to Dismiss
Filed By: JOHN E TRESSLAR

01-Apr-2009 Hearing Scheduled
Scheduled For: 20-Apr-2009; 9:00 AM; LUCY D RAUCH; Setting: 0; St Charles Circuit Div

20-Apr-2009 Dismiss by Ct w/o Prejudice
Scheduled For: 20-Apr-2009; 9:00 AM; LUCY D RAUCH; Setting: 0; St Charles Circuit Div

Judgment Entered

DEFENDANT FRANCORP, INC'S MOTION TO DISMISS IS CALLED AND HEARD. THE COURT
GRANTS DEFENDANT'S MOTION TO DISMISS WITHOUT PREJUDICE FOR THE REASON THAT
THE PARTIES CONTRACTED TO WHICH STATE'S LAW SHOULD APPLY, AS PER
MEMORANDUM L.D.R.

20-May-2009 Filing:
PLAINTIFF FILES DISMISSAL WITHOUT PREJUDICE. CT

D,



11TH JUDICIAL CIRCUIT Date: 26-May-2009

Report: CZR0026
ST CHARLES CIRCUIT DIV Time: 3:43:17PM
CIRCUIT COURT DOCKET SHEET Page: 2
Case continued from previous page.
0911-CV01033 JITTERSWING LLC V FRANCORP INC ET AL Security Level: 1 Public

Filed By: ALLEN D KIRCHER
22-May-2009 Order of Dismissal
COMES NOW PLAINTIFF, JITTERSWING LLC AND DISMISSES ITS CAUSE OF ACTION AGAINST
DEFENDANT DONALD D BOROIAN WITHOUT PREJUDICE. LDR
Filed By: LUCY D RAUCH



IN THE CIRCUIT COURT OF ST. CHARLES COUNTY, MISSOURI

11™ JUDICIAL CIRCUIT
)
JITTERSWING, LLC )
)
Plaintiff, )
)
Vs. )
) L oMDRINE3
FRANCORP, INC. ) Cause No. §§§ 4 4 ~ ¥ - v 7+
)
Serve: ) .
Registered Agent ) Div. No. 3
Thomas Planera )
4440 Lincoln Hwy, #301 )
Matteson, IL 60443 )
) — . _
and ) S | B O T
) A L
DONALD D. BOROIAN ) = L T
) AR & ¢oae
Serve: ) s e
2521 St. Andrews Dr. ) ST. CHARL S5 G
Olympia Fields, IL 60461 ) T e
)
Defendants. )

PETITION FOR DAMAGES

JITTERSWING, LLC, Plaintiff, for its Petition for Damages against FRANCORP, INC.
and DONALD D. BOROIAN, Defendants, states to the court as follows:

1. JITTERSWING, LLC, Plaintiff, at all times mentioned herein, was a limited

liability company, engaged in the dance club business, was organized and existing under the laws
of the State of Missouri, was owned by TERRY JAMES and BARBARA VIERDAG, and had its
principal place of business at 242 Vista Oak Ct., Ballwin, MO 63021.

2. FRANCORP, INC., Defendant, at all times mentioned herein was a corporation
organized and existing under the laws of the State of Illinois. Its registered agent in the State of
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Illinois is Thomas Planera, II, and its registered office in the State of Illinois is 4440 Lincoln
Hwy, #301, Matteson, IL 60443.

3. DONALD D. BOROIAN, Defendant, at all times mentioned herein, was a
resident of the State of Illinois, residing at 2521 St. Andrews Dr., Olympia Fields, IL 60461 and
was President and Secretary of FRANCORP, INC.

4, For the purpose of Plaintiff being able to sell franchises of its business,
Defendants prepared a Uniform Franchise Offering Circular (“UFOC”) pursuant to rules and
regulations promulgated by the Federal Trade Commission, prepared a Franchise Agreement,

“and prepared other documents for Plaintiff. Defendant charged Plaintiff approximately $45,000
for the preparation of such documents of which $25,000 was paid by Plaintiff to Defendant.

5. Including the transmission of the UFOC, Franchise Agreement and other
documents, all communications between Plaintiff and Defendants were conducted by email,

telephone, and mail while Terry James was physically located at Plaintiff’s principal place of

business.

6. Pursuant to Mo. Rev. Stat. §484.010.2, such actions by Defendants as alleged

herein constitute the law business.

7. Neither Defendant is licensed to practice law in the State of Missouri and such

actions by Defendants as alleged herein are a violation of Mo. Rev. Stat. §484.020.1.

8. Pursuant to Mo. Rev. Stat. §484.020.2, Plaintiff is entitled to treble the amount it

paid for the service rendered in violation of §484.020.1.

9. Any contract between Plaintiff and Defendant is void.
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WHEREFORE, Plaintiff, ITTERSWING, LLC, demands judgment against Defendants,
jointly and severally, in the amount of $75,000, the costs of this action, and for such other and
further relief as the Court deems necessary and proper.

Allen D. Kircher, Attorney at Law

Kowede

Allen D. Kircher, Mo. Bar. No. 33346
Attorney for Plaintiff

330 Jefferson Street

St. Charles, Missouri 63301

(636) 724-2060 (office)
akircherf@kircherlegal.com
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IN THE ELEVENTH JUDICIAL CIRCUIT, STATE OF MISSOURI

CIRCUIT JUDGE DIVISION
JITTERSWING, LLC )
Plaintiff, )
) Cause Number: 0911-CV01033
V. )
) Division 3
FRANCORP, INC. and ) - v gy
DONALD BOROIAN ) SRR
Defendants. ) -
Lo
MOTION TO DISMISS .

Comes now Defendant, Francorp, Inc., by and through its attorney, John E Tresslar,
P. C., and for its Motion to Dismiss states as follows:

1. At all times herein mentioned Defendant, Francorp, Inc. was and is an Illinois
corporation organized and existing under the laws of the State of Illinois.

2. At the time Terry James contacted Defendant to contract for the services which are
the subject of this lawsuit, Terry James was a resident of the City of St. Louis, State
of Missouri and there were no contacts to establish proper venue in the County of St.
Charles, State of Missouri. See Exhibit “C” attached hereto.

3. Contrary to Plaintiff’s Petition in paragraph 1, JitterSwing, LLC was not a limited
liability company organized and existing under the laws of the State of Missouri at
the time that Terry James contracted with Defendant Francorp, Inc.

4. On or about December 4, 2006, Defendant, Francorp, Inc., by and through its agent
Christopher J. Conner, offered to perform certain acts and to enter into a contract with
Terry James. See EXH “A” attached hereto.

5. On or about December 11, 2006, Terry James accepted Defendant Francorp, Incv_ -.;- .
offer and entered into a binding contract. See EXH “A” and Exhibit “C” attached"“ e

‘—"'E -

hereto. N y ;

6. The contract at issue unequivocally states that “The parties agree that any dispute
arising under this Agreement shall be resolved in the state or federal courts, within

@



CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing was sent by United States mail, postage pre-paid,
this3 Jofday of Maurd , 2009, to the following counsel of record:

Allen D. Kircher
330 Jefferson Street
St. Charles, MO 63301

M J/(/ akircher@kircherlegal.com
B,
O




CLIENT: TERRY JAMES

FRANCHISE
DEVELOPMENT PROGRAM

The Franchise Development Program
consists of service required by a business
to create a comprehensive franchise
prograrn, launch a marketing and sales
campaign, and effectively recruit, train,
and service franchisees.

o M2 Feangrg tan AT apis neered L6406 B !
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The services outlined herein are intended to assist the Ctlienf in initiating a franchise program. Francorp provides
three ranges of services:

@

Full Development Program: Al the services normally required by a business fo create a comprehensive
franchise program, lunch a marketing and sales campaign, and effectively recruit, train, and service
franchisees on a regional or national basis.
it anseie. te.. . The essentiat services required fo infroduce a basic franchise program,
begin lo self franchises in local markets, and fay the grotinthwork for a franchise organization.

: Ce e The minimum services required fo structure the franchise prograrm and

O

offer franchises for sale.

@ STRATEGIC PLANNING AND
= PROGRAM STRUCTURE program. The Senior Consultant will
e ) . also identify operational elements of the
%21 Initial Client Meeting ) ) business critical ta the legal, operations,
At Francorp's offices. the Client vill and marketing aspects of the franchise
" v - meel with Department Heads z;nd program, and relay this information to
* individuals assigned to the project appropriate Francorp personnel,
for the purpose of reviewing the )
company’s history, operations, and “ .. Senior Consultant Aralysis
goals, as well as identifying the At Francorp offices, a Senior Consultant
Client's principle franchise strategy. v will review and recommend policies and
Subsequently, in meetings with procedures aimad at enhancing the
individual departments, issues franchise program.
related to developing a customized )
franchise program will be discussed £. . .- Franchise Structure
in detail, and preliminary schedules -"= Francorp will make recommendations
for completion of work product will be v relating to the critical business
astablished. - decisions that become the foundation
. . of the franchise program and that are
Concept Research and Review incomorated into the legal, operations.
. Francorp personnel will examine the and maiketing documents and strategies.
v~ basic concept, operational format, and These issues include policy formutation.
general marketing characteristics of market potential, speed of expansion,
the Client's business. Each of these the franchise structura best suited to the
key aspects will be l_:enchmarl_ted Client’s situation, and current company
against existing similar franchisors. resources available to meet franchise
comparable business moclels in af goals.
types of industries, and also evaliated
in terms of their overal! effect upon i A. Franchise Owner Profile
the franchise program. This review The ability to identify specific
will encompass types of products and characteristics of the target franchisee
services offered; types and size of is essential to structuring a franchise
{ocations utilized; total investment for program. Qualifications, such as financial
establishing an outlet: and sales and resources. pravious axperience, and
eamings of the corporate entity and business skills. will be addressed, based
franchising concept. on the needs of the Client and Francorp's
. . knowledge of the franchise markelplace.
. Senior Consultant On-Gite Analysis
_ A Senior Consultant wili visit the & . B. fype of Franchise Offered
_ business to be franchised to review A franchisor may offer individuat
its operational c_hgracteﬁsﬁcs and franchises, multi-unit franchises, or
recommend policies and procedures, sub-franchises ~ or all three - depending

aimed at enhancing the franchise " on such factors as unit investment,
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cornplexily of operation, cost ani

nature of support programs. and
expansion goals. In addition, a franchisor
may offer a start-up franchise or a
conversion fanchise (to a compatibie
existing business) or both. Francorp

will recommend a franchise program
designed to meet the Client's needs.

C. Detemrination of Territory

Based on the nature of the Client's
husiness, competition and other factors,
Francorp will suggest whether ornot - &3
the franchisee needs an exclusive
territory and the degree of exclusivity.
Ifit does, Francorp will analyze
available termitorial and demographic
data from the Client's existing business
and prioritize appropriate criteria. such
as population, compelition. income
levels, size of the market needed to
support a franchise, industrial base,

or business base.

D. Franchise Support Prograins

Francorp wil identify the type and 5
scope of services to be provided to
franchisees, including initial training.
supervisory visits. site selection, and
advertising support. [n lhis rmanner, a

. comprehensive support program can

be planned and the cost of that
progrant anticipated.

E. internal Staffing

Francorp will assess human resource
needs for implementing the franchise
program and will determine how &
best to meet the needs, whether

by expanding the roles of current

staff members, or by creating new
positions. Francorp will also review the
Client’s organization structure, assess
its adaptability to franchising. and
recommand changes. if necessary.

Franchise Revenue Sources
Francorp will raview the Client's

- reveuiue options and recommend

appropriate revenue sources that may
contribute to the Client's income and
profits. Among the available revenue
sources are the followdng:

A, Initial Franchise Fees
Franchise fees will be detenmined
after weighing vanous factars. among

thent the marketability of the franchise
at various price levels, competition frum
other business apportunities available
to potential buyers, and the cash

flow produced hy the business. The
recommended ingial franchise fee will
be structured in light of a number

of factors, such as front-end selling
expenses, adverlising. commissions.
training, site and start-up assistance
costs, market needs, and other variables.

8. Rovyalties

Royalties will be recommended after 2
review of the Client’s business and in
light of the needs of franchisees and
current industry practices. They will be
basad on the need to maintain suffictent
corporate cash flow, to support general
and adminisirative costs and franchise
services, and 1o provide ongoing income
for the continuing operation of the
franchise. They must also be affordable
for franchisees.

C. Advertising Fees

Laocal, cooperative, and corporate
advertising fees will be recommended
after an evaluation of the amounts
currendy spent for advertising in
operating units and the type of
advertising neaded at the unit level.
Comorate advertising fees required
of franchiseas will be based on the
need for finished advertisements

in their various forms.

D. Other

Some franchisors derive income from
other sources as well. including the

sale of products and services, leasing of
assets and real property. and financing.
Francorp will assist the Client in
determining which sources

are appropriate and practical.

1o
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Franchise Business Planning
Following the Senior Consultant’s
analysis. team members assigned
to the Clieni’s project vAll review

all eritical decisions and weigh tha
impact of these decisions on key
aspects of the franchise program.
Francorp will complete detailed pro
formag and financial projections
which contain a five-yaar cash flow
analysis of individual operating units
and the franchisor organization. In
addition, Francor will make final
recommen dations relating to the
business, jegal, and rmarketing
characteristics that impact on the
suceess of the franchise program.
Finally, Francorp will formalize its
recommendations into a franchise
business plan. This plan provides
key franchise business decisions.
assumptions, and financial projections
needed to set short and long term
goals. Clients can use this plan in
presentations for financial institutions
or for corporate planning.

Francorp will develop a

- Franchise Structure Report.
This report includes compaiisons
of similar franchise companias or
business models. It also summarizes
recommen ded structures, fees.
rovaities, financial projections and
proformas that define the concept as
a franchise.

Francorp will develop the Franchise
Structura and Assumpiions.
Financtal projections and pro formas
are developed along the way with the
information needed for the drafting of
the franchise documents. :

ﬁFRANCHISE

DOCUMENTATION

individual Franchise Agreement
Francarp vill draft and submit to
the Client's attomey for review and
approval, a Franchise Agreement
defining the contractual relationship
between the franchisor and the
franchisee. This Agreement will be

[

developed in conjunction with input
raceived from Francorp’s program
analysis and recommendations, and will
he based on current ndustry practice and
recent developments in franchise law.

Cffering Circular

Francon will draft and submit to the
Client’s attorney, for raview and approval.
the offering circular required by the
Federal Trade Camrnission and state
regulatory agencies. This document will
cantaill required information, arranged

in the format stipulated by U.F.O.C.
guidelines. (Eamings claims are not

.

included as part of this service.)

Franchise Regisirations and Fillngs
After the Client's attorney has approved
the final drafts of the Franchise
Agreement and Oifering Circular,
Francomp will prepare the franchise
registration applications raquired by
vanous state regulatory agencies.
Applications will be based on information
provided to Francony by the Client and
will be submitted to the Client's atiomey
for review and approval. Inciuded in
these applications are materials such
as the Uniform Franchise Registration
Application, Supplemental Information
form, Salesman Disclosure Forra,
Uniform Consent to Seivice of Process,
and Corporaie Acknowledgment and
Certification Page. as well as copies of
advertising materials and the Offering
Circular. Applications will be prepared
and processed for registration and/or
filing in the following states:
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%, CPERATIONS SERVICES

Initial Analvsis and Cuiline

Francorp will develop a preliminary out-
line that identifies and describes the
topics that should be coveredin the
comprehensive Franchise Operations
#anual. Based on discussion at the initial
Client meating and material supplied
by the Client, this outline vill reflect
Francorp's initial understanding of

the issues relevant to the franchisee
and wilt be specifically tailored to the
franchise cancept. It will also indicate
the points at which the manual should
cross-reference the provisions of

the Franchise Agreement and wll
delineate the areas for which systems
must be developed to monitor the
operations of the franchisee. The
outfine is designed to aid the process
of implementing the franchise program
and vl further serve as the agen da
for the field visit of the Operations
Consullant.

&

On Site Analysis and Consuiting

A Francom Operations Consultant

wilt visit the Client’s place of business
to obseive its operations first-hand
and to discuss the preliminary oulline.
Subject to Client approval, the
Consultant will determine the manual's
style, scope, and format. and will
document procedures, collecting any
materials that are to be included in the
manual. o

Franchise Operations Manual
Francorp will ereate & custornized,
comprehensive manual incorporating
information essential to the operation
of the franchise. Its content will be
based on data obtained in meetings
with the Client, the observation of
the business, the final franchise
documents prepared for the progran.
and Francorp’s extensive experience.

Kianual Cutfine and Editortal
Review

For Clients who prefer to draft their
own manuats, Francom provides the
Client with 2n outiine and will edit the
Client's manual.

ADVERTISING AND
MARKETING SERVICES

The Franchise Marketing Plan
Francorp will develop a comprehensive
plan for generating franchise sales
leads. This plan, based on an
understanding of the Client’'s expansion
goals and the profite of the target
franchise owner will recommend
specific marketing activities and will
include appropriate creative materials—
such as direct mail letters and copy and
layout for franchise sales ads—that
can be utilized in the franchise sales
campaign. The Marketing Plan will
incorporate specific media suggestions,
a budget for the campaign. and a
timetable for implemeniation. It will also
contain useful inforrmation on topics
such as legal constraints on franchise
marketing, how to obtain publicity,

and whether to conduct seniinars and
patticipate in trade shows. Copy for the
ad and letter wili be daveloped within
the context of Francorp's experience.
with guidelines established by the
Faderal Trade Commission, and by
various stata regulatory agencies
whose approval is required befora any
adverlising materials can be usad in
connection with the offer of 2 franchise.
All copy must also be reviewed by the
Client's attorney. Final digital files for
ad placement are notinciuded in

this Proposal.

Franchise Brochure

Francorp will develop copy and fayout for
a four-color brochure of approximalely
six to twelve pages, plus cover, designed
to describe the Client's franchise and

to build enthusiasm among prospective
franchisees. The brochure wilt describe in
detail the distinctiveness of the concept.
the benefits of the franchise program,
and the matketl for its products and/or
services. Francorp will provide a disl
containing the franchise brochure layaut.
Photography and printing costs, including
finat foimaiting, stock photagraphy.
photography scanning and finai
photagraphy placement in the layout

are nof included in this Proposal.
‘@
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" Franchise $ales Training

FRANCHISE INTERNET
MARKETING

Franchise Internet Marketing
Through Francomp Connect's £ssential
Intemet marketing program, Francom
will be providing the Client vith one
year of online visibility on the Francomn
Connact Franchise Incubator™ or

in the main diractory ofthe franchise
portal (waww.francoipconnect.com).
This entitles the Client to also receive
a wehsite review and critique of their
current wehsite with suggestions for
improvement pertaining to markeiing

a franchise opportunily. :

FRANCHISE SALES
TRAINING AND SUPPORT

B

Francorp conducts a two-day
Franchise Sales Tizining course in
Francorp’s offices on a regular basis.
throughout the year. The course
inciudes a comprehensive overview
of the franchise sales process, plils
delailed instruction in proven Fauchise
sales techniques, proper lead follov-
up procedures, including Internet
lead tracking, state and federal fegal
requirements pertaining to franchise
sales. franchise trade shows and
sales seminar presentations, and
much maore.

&

Franchise Sales Manual

Each person altending sales training &
will receive a copy of Francorp’s 2
capyrighted franchise sales manual,

*The Francorp Franchise Sales

Strategy”, for use in establisking an
affective franchise sales program,

as a reference guide, andas a

textbook for instructing franchise sales
personnel. The Franceip Franchise

Sales Strategy manual provides

useful information on all aspects of

the franchise sales process. including

the psycholagy of the franchise

buyer, complying with federal and

state franchise disclosure laws,
establishing a lead-tracking system,
showing the Client's facility to its

best advantage. and conveying the
panefits of franchising. Also included is

infonmation on how to contuct seminars,
hold an open house, work trade shows,
plus sections on special franchising
situations, including area developmeint,
and master ang conversion fianchises.

Franchise Sales Implementation
Francom will be available for hands-on
assistance in your franchise sales process.
This critical support can include preliminary
trade show lraining, in-show consulling and
quidance. sales presentations and
follow-up meetings with prospeclive
buyers, reviewing the Client’s sules teci-
niques, coaching sales staff, and guidance
in establishing proper methods of their
franchise sales presentations.

FRANCHISE MANAGEMENT
TRAINING

" Franchise Management Training

Francorp conducts a two-day Franchise
Management Training course designed

to educate the Client's management

team on the complexities of aperating

and managing a growing franchise
organization. Detailed and comprehensive
manuals are provided to all altendees on
all course segments.This course covers
topics that include:

A. Building The Franchise Organization
This segment includes the key
development issues that franchise
companies need to address as they
expand their business systems.

. Training Your Franchisees

This segment establishes the procedures
for a franchisor to build a comprehensive
training pregram. It also encompasses
relevant issues such as management

and operation of the franchise business.
preparation of products or services,

quality assurance, persennel management,
advertising, bookkeeping. use of tracle-
marles. maintenance of trade secrets, legal
obligations, customer relations. operational
requirements and many other issues that
may vary from husiness tn business.

C. Providing Effective Field Supporl
It is important that franchisors develop a
qualified field suppoit program to assist
their franchisees and evaluate the

standards of each franchise at the anit

PO,



W

(4
L

)if.
<

.
%=

level. This segment establishies the
needs and guicelines to develop your
appropriate field support capabilities.

D. Marketing As A Franchisor

This segment is one of the most
critical and dynamic areas of any
franchise organization. It discusses
the importance of building a marketing
pragram to assist franchisees in
building their sales and in gaining
market recognition and success.

E. Franchisor Compliance

The success of any franchise program
depends, to a great extent, on the
effecliveness of its compliance
program, where the legal, logistical
and sales elements converge. This
segment covers the necessary steps
to understand and implement
compliance issues.

F. Franchisee Relations

The issues in this segment go beyond
the technical abligations articulated

in the franchise Agreement. They
address many of the ways in which
the franchisor can create a positive,
long-term business relationship with
its franchisees, which are essential

to the success of the franchise.

GENERAL CONSULTING AND
PROGRAM REVIEW

One-Year General Consuiting
For one year, members of Francorp’s

* professional staff, assigned to the

Client's project, will be available on

a consuiting basis to advise and

assist in the implementation of the
Client's franchise program andto
supply useful infonmation concerming
curont practices in the industry and in
fanchising in general. Toward lhis end,
Francorp personnel can be consulted.
via mail, electronic mail, or telephene.
These consultation services may be
used to discuss franchise issues,
review the Client's marketing and sales
performance, monitor development of
the Operations Manual, refine growth
objectives, or for any other consuiting
pumpose. providad that these seivices
do not constitule creation or revision
of actual work procluct beyond that
specifically desciibed in this Proposal.

If Francorp's attendance is required at meetings
elsevhere than at Francorp’s headquaiters,

the Client will ha charged only for reimbursable
expenses, as specified at the end of this Proposal.

Additional Services )
In addition, the following services have been contracted
for as shown on Francarp’s General & Supplementary
Servicas Proposal attached:

Fee Schedule

The fee far the above-stated services shalt be

§.45,000 _ , payabie according to one
of the schedules shown below:

A. The entire amount, less a discount of ten percent
(10%). upon acceptance of this Proposal.

v B.An initial payment of $_10000.00
and the balance in:

monthly instalinents of

$ each. without interest.

. _equal manthly instaliments of

$ plus an amount covaring
interest at pereent

Yinterest per month on the remaining and

(.—-—-.—..--..n.o

unpaid balance and allowing for amottization
of plincipal.
C. Other: 51,000 per month with 5% interestincluded
until balance of contract paid off. $10,000 from each
franchise sold towards balance of contract until

balances is paid in fufl.

NOTE: ALL MONTRLY WNSTALLMENTS ARE DUE AND
PAYABLE ON THE FIRST DAY OF BACH MONTH.

In addition to the above fixed-fec services, the Client has
selected the following items to be bille d hourly:

—— o maa s e

The Client will be invoiced monthly for these sewvices,
acconding to the attached schedule of hourly fees for
Francorp employees. In the event travel is required in

the course of howtly hilled services, all travel time vill be
billed at hourly rates, provided that addifon of travel hours
to actuul worlking howrs shali not cause hillings for an
individual Francorp employee to exceed eight (8) hours

in any given day. if actual working hours for an employee
equal or exceed eight (8} in a given day, the Client will

be billed for worling hours and not for travel time logged

during that day.
09
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Tha following iterms are not inchudad as part of this Proposil:
1. Transportation, food, mileage and lodging.
2. Printing, pholography, and stack photography.
3. Feas required by state rogulatory agencies.
4. Courier (overnight) delivery.
5. On-line database charges.
G. Wabsite development
7. Outsite professional setvice faes: legal. accounling
and audit
8. Media advertising.
0. International telephone charges.

Client will be entitled to two (2) revisions of all documents.
Additional :.vork. if raquested, will bo billed on an hourly
basis upon the clienl’s authorization.

No expenses will be incurred by Francorp without the
Cliant's prior approval. Reinbursable expenses shall be
paicl as biflod, Payments not made when due shall hear
a late charge of 1.5% each month.

Acknowledgments:

All franchise documents and forms provided by Francom
that are required for compliance with state and federal faws
will be subrnitted to the Client's attomey for review and
upproval, Neither Francorp nor its employeas can or will act
as the Client's attorney. Francorp will not be responsibie for
performing due diligence and will not independently vetify
roprosentafions of fact made by the Client to Francorp in the
propamtion of franchise dotuments and olhor work products
deseribed in this Agreement.

Allwortk coverad under this Proposal shall be conplated
within the general consulting period specified above, if
applicable. Work not campleted by this daie, due to Client
causec delays, will be complsted by Francorp on an
hourly basis at Client's expense. [frevisions lo Francomp’s
work products are required, as a result of changes in the
Client's program, which cceur afler Client has signed off
as to the completed work product, Client will be billed for
the revisions. regardless of the department at Francorp
porforming said revisions, on an houtly basis.

The plans, raterials, and consulting advice provided under
this Agreement will bs prepared, based on Francomp's
experience and ths information available to it. Client
acknowlodges that it has independently selected franchising
as 8 means of doing business from the varicus options
available to it. However, the success of a franchise program
depends on a variety of factors outside of Francorp's

control. Moreover, canditions affecting a franchise progmmﬁ-—a-

may change dramatically over ime in vsays that cannat be
anticipated. For these reasons. Fiancorp cannot and does
nol warrant the success of any such program and cannot
and does not warrant that the actual results or experience of
a franchise program wili be similar to any af the projections
or forecasts provided by Francorp. under this Agreement.

Francorp will not act as a franchise broker in connection
with tha sale of the Client’s Fanchisas, nor will Francorp
paiticipale in any sales presentalion diractly to prospeciive
frunchiseos. Client is not authorizad to use Francorp’s name

6

in connaction with its franchise prograra without Francom's
express wiilten consent,

I the avent that this Agreement is tenminated by aither

paity for any reason, Francorp will provide to the Client

an accounting of the total work performed on the Client's
program by FFrancorp personnel. The Client will be
responsibie for all fees and costs incurred through the day of
termination. If canceiled by the Client, Francom will refund
the unused paid amount less a $5.000 cancellation fee.
Work performed to date will be charged at Francorp's regular
hourlty billing rate or percentage of completion whichevar is
greatar.

This Proposal represents the entire Agreement bebwean the
paities. Client has nat relied on any representalions, either
oral or writtan, other than those herein contained. This
Proposal shall be construed and enforced, under the laws of
the State of lllinois, without giving efiect to its canflict of laws
principles.

Tha parties agres lhat any dispute ansing under this
Agreement shall be resalved in the stata or federal counts,
within the State of llinois, and each party expressly
consents to jurisdiction tharein. Should Francorp prevail

in any proceeding by Francorp to enforco the tarms hareof,
Francorp shall be entitled to the recovery ofits costs of suit,
including ils reasonable attomey’s fees.

Undor no circumstance shall Francorp or its directors.
officers. omployces, or agents. be fiable to you for any
incidental, indirect, special, or consequontial damisyas
occurring out of this Agreenitent, Atno time shall Francop's
total liahllity to you for all damagas, losses, and causes of
action {whether in contract, tort or otherwise) exceedthe
amount paid by you, under this Agreement.

I this Proposal meels with your approval. please sign and
return along with the iniliat payment. This Proposal will be
valid for thirly {30) days.

SUBWITTED BY:
FRANCORP, INC.

By: Christopher J. Conner

Title® Senior Consuitant

Date: December 4, 2006

ACCEPTED:
Company:

e gt e /./'
\ — *
Tl .. . 73/2/ /

Date: /2/// //Z'OO (=
Francorp

The Franchising Leader

1-500-FRANCHISE Corporate Headguartaors

{1-800372-6244) CHICAGO

wvaw.francorp.com 20200 Governors Drive. Qlym pia Fields, Il 60431
PHONE: (708} 401-2000 « FAX: (703) 4815863

Terry James .
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Robin Carnahan
Secretary of State

CERTIFICATE OF ORGANIZATION

WHEREAS,

JirterSwing, LLC
LC0805767

filed its Articles of Organization with this office on the 29th day of March, 2007, and that filing
was found to conform to the Missouri Limited Liability Company Act.

NOW, THEREFORE, I, ROBIN CARNAHAN, Secretary of State of the State of Missouri, do by
virtue of the authority vested in me by law, do certify and declare that on the 29th day of March,
2007, the above entity is a Limited Liability Company, organized in this state and entitled to any
rights granted to Limited Liability Companies.

IN TESTIMONY WHEREOF, I hereunto set my
hand and cause to be affixed the GREAT SEAL
of the State of Missouri. Done at the City of
Jefferson, this 29th day of March, 2007.

Secretary of State

v Ll WDy



File Number:

. . LC0805767
State of Missouri Date Filed: 03/29/2
Robin Carnahan, Secretary of State a ned: 007
Corporations Divison _ Robin Camahan
P.0. Box 778 / 600 W, Mai Rm 322
| RO, Box o) " Maia Street, . Secretary of State
Articles of Organization
(Submit with filing fee of $105)
1. The name of the limited liability company is:

JitterSwing, LLC
(Mzst include "Limited Liability Company,” “Limited Company.” “LC.” "L.C.." "L.L.C." or "LLC")

2. The purpose(s) for which the limited liability company is organizéd: ¥ of clubs and the transaciion of any or

all lawful business for which a limited Eability company may be organized under the Missouri Limited Liabifity Company Act.

3. The name and address of the limited liability company's registered agent in Missouri is:
Teny J. James 242 Vistaoak Ct . Ballwin, MO 63021
Name Streat Addvess: May not use P.O. Bax unless street address also provided City/Stare/Zip
4 The management of the limited liability company is vested in: Al managers [} members (check one)
5. Theevents, if any, on ‘which the limited liability company is to dissolve or the number of years the limited

Jiability company is to continue, which may be any number or perpetual:

(The answer to this question could cause  possible tax consequences, you may wish to consult with your atforney or accountant)

6. The name(s) and street address(es) of each organizer (RO. Bac may only be used in addition to a physical street address):
(Organizer(s) are not required to be member(s), manager(s) or owner(s)

Tenty J. James 242 Vistaoak CL. Ballwin, MO 63021

7. The effective date of this document is the date it is filed by the Secretary of State of Missouri; unless you

ind.icate a future date, as follows:

(Date may not be more thqn 90 days after the filing date in this office}

In Affirmation théreof, the facts stated above are true and correct:
(The undersigned understands that false statements made in this filing are subject to the penalties provided under Section 575.040, RSMo)

/ ~ Tenry J. James \;/2 g/ /Z O 07

o,gmgﬂ@ at\m Primted Name Date

Organizer Signature Printed Name Date

Organizer Signature Pl"inted Name Date

Name and address to return filed document:

Name: Tery J. James oo mEAmAm RS TR T =T
State of Missoun .

. 242 Vistaoak CL.
SR i
(AT

0885 -

\,




“TERRY J. JAMES
* 2729 CHEROKEE ST
SAINT LOUIS, MO" 6311

SR AN R B,

.. BANK OF AMERICA
01828 MO

it
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IN THE ELEVENTH JUDICIAL CIRCUIT, STATE OF MISSOURI

CIRCUIT JUDGE DIVISION
JITTERSWING, LLC )
Plaintiff, )
) Cause Number: 0911-CV01033
v. ) -
) Division 3 S S Y
FRANCORP, INC. and ) RN
DONALD BOROIAN ) i1 o
Defendants. ) e !

NOTICE OF HEARING

TO: All Attorneys of Record

YOU ARE HEREBY NOTIFIED that on April S0 , 2009 at 9:00 a.m., or as
soon thereafter as same may be heard, Defendant Francorp, Inc. will call up for argument
all pending motions in this cause in Division 3 of the Circuit Court of the County of
St. Charles, State of Missouri.

John E. Tresslar, P.C.

Z

Jo@.;. Tresslar, #35364
O

Attorney for Defendant

1115 Locust Street, Fourth Floor
St. Louis, MO 63101

(314) 241-7216

(314) 231-0323 (Fax)

Jetresslar@aol.com

CERTIFICATE QF SERVICE
The undersigned certifies that a copy pf the foregping was sent by United States mail,
postage pre-paid, this y of M , 2009, to the following
counsel of record: Allen D. Kircher, 330 Jefferson Street, St. Charles, MO 63301,
akircher@kircherlegal.com.
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IN THE CIRCUIT COURT OF ST. CHARLES COUNTY, MISSOURI

11" JUDICIAL CIRCUIT
)
JITTERSWING, LLC )
)
Plaintiff, )
)
vs. )
)
FRANCORP, INC. ) Cause No. 0911-CV01033
)
) Div. No. 3 H LFD
and )
) pMAY 2 0 2000
DONALD D. BOROIAN ) )
) ) ~ ﬁU Y. 'EH
CIRCUITCLER
Defendants. ) ST. CHARLFI =¢

DISMISSAL WITHOUT PREJUDICE

Comes Now Plaintiff, Jitterswing, LLC and dismisses its cause of action against

Defendant Donald D. Boroian without prejudice.

Allen D. Kircher, Attorney at Law

/7%%'//’%/ L grmisot/. /4/&4 W\/
Allen D. Klrcher 0. Bar. No. 33346
S0 ORDERED /// Attorney for Plaintiff

W 330 Jefferson Street
A, YT St. Charles, Missouri 63301
TOpGEL Z o7 5 &7 =/ (636) 724-2060 (office)

5 f? akircher@kircherlegal.com

DATE CERTIFICATE OF SERVICE

The undersigned certlﬁes that a copy of the foregoing was sent by United States mail,
postage prepaid, on this 20" day of May, 2009, to John E. Tresslar, 1115 Locust Street, Fourth

Floor, St. Louis, MO 63101.

Page 1 of 1



[N THE 11th JUDICIAL CIRCUIT COURT, St. Charles County ,MISSOURI

Judge or Division: 3 Case Number: 0911-CV01033

lenufﬂ!’elmonen Appellate Number: [ Filing as an Indigent

JitterSwing. LLC o Reoon F ! o

oul er:
€po n/a 3 Sound Recording Equipment L E B
vs. | Reporter’s Telephone: 1y /5 Number of Days of Trial:

DefendanURespondent: n/a MAY 27 20Ge

FranCorp. Inc. Date of Judgment/Sentence: Date Post Trial Motion Filed: JUD
April 20. 2009 n/a DiRenLERE

S Uit
(Attach a copy) T. CHA é;q‘-gk K
Date Ruled Upon: Date Notice Filed: La8 Cp,
Apl‘l] 20. 2009 May 27. 2009 (Date File Stamp)
Notice of Appeal
[ Supreme Court of Missouri _Court of Appeals: [(] Western Eastern [ ] Southern
Notice is given that JitterSwing. L1.C appeals (rom the judgment/decree entered in this action on
April 20, 2000 (date).

Complete if Appeal is to Supreme Court of Missouri
Jurisdiction of the Supreme Count is based on the fact that this appeal involves:
(Check appropriate box)
[] The validity of a treaty or statute of the United States O The title to any state office in Missouri
[ The punishment imposed is death 0 The construction of the revenue laws of Missouri
[ The validity of a statute or provision of the Canstitution of Missouri
if the basis of jurisdiction is validity of a United States ireaty or statute, the validity of a Missouri statute or

Constitutional provision or construction ol Missouri revenue laws, a concise explanation, together with suggestions, if

desired, is required. This may be filed as part of or with this notice of appeal or, in the alternative, may be filed within ten
days after the notice of appeal is filed by filing it directly with the Clerk of the Supreme Court. See Rule 81.08(b) and (c)
and Rule 30.01(f) and (g).
Appellant’s Ancmey/Bar Number Respondent’s Attomey(s)/Bar Number(s)
Allen D. Kircher. #33346 (If multiple. list all or attach additional sheets)
John £. Tresslar. #35364
Address Address
330 JefTerson St 1115 Locust St. - Fourth Floor
St. Charles. MO 63301 St. Louis. MO 63101
Telcphone Fax Telephone Fax
(636) 724-2060 (636) 949-3732 (314) 241-7216 (314) 231-0323
Appellant’s Name Respondent’s Name
SinerSwing. LLC FranCorp. Inc.
Address Address
242 Vistaoak Ct.. Ballwin. MO 63021 20200 Govemors Drive. Olympia Ficlds, [L 60461
Telephone Telephone
{636) 230-7078 (800) 373-62.H
Brief Description of Case
The Court

PlaintifY filed its petition secking damages for the unauthorized practice of law. .
based on a contract signed by a person not numed in the petition. PlaintitT appeals from that Order/Judgment.

granted Defendant’s Motion to Dismiss

Date of Appeal Bond n/a

Amount of Bond [y /a

(O Bond Attached

Signature of Atorney or Appellant A . JQ,V
, MAr

Date May 27, 2009

OSCA (1-08) CR120

1of 2

Rules 3001, 81 0 EMO



Directions to Clerk

Serve a copy of the notice of appeal in a manner as prescribed by Rule 43.01 on the attorneys of record
of all parties to the judgment other than those taking the appeal and on all other parties who do not
have an attorney. (A copy of the notice of appeal is to be sent by registered or certified mail to the
Attorney General when the appeal involves a felony.) Mail a copy of the notice of appeal fee to the
clerk of the Appellate/Supreme Court. If a party does not have an attorney, mail the notice to the

arty at his/her last known address. Clerk shall then fill in the memorandum below. (See Rules
81.08(d) and 30.01 (h) and (i).) Forward the docket fee to the Department of Revenue as required by
statute.

Memorandum of the Clerk
I have this day served a copy of this notice of appeal by [ Jregistered mail X certified mail to each
of the following persons at the address stated below:

Allen D. Kircher John Tresslar
Attorney At Law Attorney At Law
330 Jefferson St 1115 Locust St — 5t Floor
Saint Charles MO 63301 Saint Louis MO 63101
Missouri Court of Appeals
Eastern District
One Post Office Square

815 Olive Street — Room 304
Saint Louis MO 63101

I have also transmitted a copy of the notice of appeal to the clerk of the
[0  Supreme Court [XI  Missouri Court of Appeals, __ Eastern District

[XI  Appeal fee in the amount of $70.00 has been received by this clerk which will be distributed as
required by statute.

[J A copy of an order granting leave to appeal as indigent.

Judy Zerr, Circuit Clerk

June 1. 2009 By: O 2 vy %L/(—\QM

Date
Cay Finders, D@ Clerk




Notice to Appellant’s Attorney

Local rules may require supplemental documents to be filed. Please refer to the applicable rule for the district in which
the appeal is being filed and forward supplements as required.

Certificate of Service

{ certify thaton May 27,2009 (date), | served a copy of the notice of appeal on the following parties, at the
following address(es), by the method of service indicated.

John E. Tresslar, Attorney for Defendant/Respondent, 1115 Locust St., Fourth Floor, St. Louis, MO 63101 by United

States first class mail. postage prepaid.

e b Koo

Appellant or Altomey for Appellant

Directions to Clerk

Serve a copy of the notice of appeal in a manner as prescribed by Rule 43.01 on the attorneys of record of all parties to
the judgment other than those taking the appeal and on all other parties who do not have an attorney. (A copy of the notice
of appeal is to be sent to the Attomey General when the appeal involves a felony.) Transmit a copy of the notice of appeal
to the clerk of the Supreme Court’Court of Appeals. 1fa party does not have an attorney, mail the notice to the party at
his/her last known address. Clerk shall then fill in the memorandum below. (See Rules 81.08(d) and 30.01 (h) and (i).)
Forward the docket fee to the Department of Revenue as required by statute.

Memorandum of the Clerk
| have this day served a copy of this notice by [ regular mail [ registered mail [] certified mail [ ] facsimile

transmission to each of the following persons at the address stated below. If served by facsimile, include the time and date
of transmission and the telephone number to which the document was transmitted.

1 have also transmitted a copy of the notice of appeal to the clerk of the

[ Supreme Court (] Court of Appeals, District
O Docket fee in the amount of $ has been received by this clerk which will be disbursed as required by
statute.

[ A copy of an order granting leave to appeal as indigent.

Date Clerk @

OSCA (1-08) CR120 20f 2 Rules 30.01, 81.08, 512.070 RSMo
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IR THE MISSOURI COURT OF APPEBALS
BASTEBRN DISTRICT
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Plaintiff appeals from that Order/Judgment .
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JitterSwing, LLC, Plaintiff/Appellant v. FranCorp, Inc., Defendant/Respondent,
Cause No. 0911-CV01933
11" Judicial Circuit, St. Charles County, Missourd

Attachment to Civil Case Information Form
Issues Expected to be Raised on Appeal.

1. Whether Defendant/Respondent’s Motion to Dismiss which attached a contract signed by a
person not a party to the litigation was a Moton for Summary Judgment under Rule 74.04
and the court’s Order/Judgment, despite citing a provision of the contract addressing venue
and containing the words “without prejudice” was, in fact, a final order for purposes of
appeal and subject to review.

2. Whether a foreign corporation can avoid liability under Mo. Rev. Stat. §§484.010-020 for
practicing law without a license in the State of Missouri by entering into a contract that
stipulates any disputes under the contract will be decided under the laws of the State of
Illinois and provides for those disputes to be adjudicated in the courts of the State of Illinois.
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11th Judicial Circuit Court
Receipt Number: 11AD3353221
Date: 01-JUN-2009

Cashier: FINDERCM

Payor: ALLEN D KIRCHER

ID: 33346
Address: 330 JEFFERSON ST
SAINT CHARLES, MO 63301
Court: 11th Judicial Circuit
Case Type: CC Other Tort
Location: St Charles Circuit Div
Case Judge: LUCY D RAUCH
First Charge on Case:
Violation/Docket Description Amount
Case: 0911-CV01033 - JITTERSWING LLC V FRANCORP INC ET AL
Party: ALLEN D KIRCHER
Appeal Costs Taxed Clerk-Appeal 50.00
Appeal Costs Taxed Basic Civil Legal Ser-Appeal 20.00
Check #784 -70.00
Total Fees: 70.00
Total Payment: 70.00
Balance Due: 0.00

Next Scheduled Event:
Judge for Event:
Location of Event:

Receipt Text:

NOTE: Case information shown on receipt is current as of the date printed.



