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 This arbitration was held pursuant to an arbitration clause contained in a franchise 

agreement and pursuant to the Order of Fragomeni J. dated December 20, 2007 (“the Order”).  

The respondent Rasda Holdings Limited (“Rasda”) did not attend at the arbitration hearing, 

although it was notified of the date of the hearing and was advised that it could attend.  Through 

its counsel, Rasda advised that it would abide the outcome of the arbitration. 

 

 The dispute involves the rights of a franchisor and a franchisee when the franchisee has 

decided not to renew the franchise upon the terms required by the franchisor. 

 

 The franchisor involved in the dispute is MBEC Communications Inc. (“MBEC”).  

MBEC is a Canadian company.  Mail Boxes Etc. U.S.A. Inc. (“MBE USA”) has authorized 

MBEC to enter into franchise agreements in Canada where MBEC grants to franchisees the right 

to use a system and trade marks which were both developed by MBE USA. 

 

 Douglas W. Gabel lives in Orangeville, Ontario.  He is the owner of 1261658 Ontario 

Ltd.  I intend to refer only to Mr. Gabel during the course of this award.  Reference to him 

should be considered to refer to him personally or to his company as the context may require.   

 

 On October 22, 1997, MBEC and Mr. Gabel entered into a franchise agreement for ten 

years.  The franchise agreement gives to Mr. Gabel the right to renew for a further period of ten 

years upon certain conditions being met.  The agreement provides that the failure by Mr. Gabel 

to exercise his right to renew would constitute a termination of the franchise agreement.  It 
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provides that in such case the franchisor has certain rights upon termination.  Shortly stated, 

those rights would put Mr. Gabel out of business for two years.  The central issue in this 

arbitration is whether, in the circumstances of this case, those rights are available to it. 

 

BACKGROUND  

 
 For some time prior to 1997, MBE USA had developed know-how and a comprehensive 

system for the promotion, assistance, development and operation of separately owned mail and 

business service centres, and had devised a “system” of policies, procedures and techniques 

designed to enable such centres to compete more effectively in the private mail facility and 

business service centres business.  It adopted certain trade marks and other intellectual property 

for the benefit and exclusive use of itself and its franchisees.  The purpose of the trade marks and 

the intellectual properties was to clearly identify the system to the public.  It established 

thousands of franchisees in the United States and abroad.  MBE USA granted the exclusive right 

and licence to MBEC to grant franchises, to use the systems and its trade marks to operate mail 

and business service centres in Canada. 

 

 On October 22, 1997, MBEC and Mr. Gabel entered into a ten year franchise agreement.  

Mr. Gabel established a successful business in his hometown of Orangeville.  Near the end of the 

ten year period, MBEC confirmed that he had “been an excellent franchisee” and that he had 

“built a solid business”.   
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 In the spring of 2001, by way of corporate transactions which are somewhat intricate, 

United Parcel Service (“UPS”) acquired control of MBE USA’s system and trade marks.  In 

order to simplify this outline of the background, I intend to refer throughout to UPS instead of 

the corporate entity which actually controls the system and trade marks.  According to MBEC, 

UPS is the largest express carrier and largest package delivery company in the world.  At the 

time of its acquisition by UPS, MBE USA had franchised approximately 4,000 business centres 

across the United States which operated under its trade name MAIL BOXES ETC.  Following 

the acquisition, UPS sought and obtained the agreement of the vast majority of those franchisees 

to re-brand their centre to a UPS trade mark the “UPS STORE”.   

 

 At about the same time or not long afterwards, the agreement, under which MBEC 

franchised in Canada, was due to expire.  Negotiations between UPS and MBEC led to an 

understanding between them that if 85% of MBEC’s franchisees agreed to re-brand from MAIL 

BOXES ETC. to UPS STORE, UPS would enter into another agreement with MBEC whereby it 

could franchise the system and the trade mark “UPS STORE” in Canada.  MBEC set about 

getting that agreement. 

 

 It sent a disclosure statement to all of its franchisees.  During the spring and early 

summer of 2005, it conducted a road show with an impressive presentation to show to its 

franchisees the benefits of agreeing to the re-branding.  It got the agreement of almost all of its 

franchisees.  It did not get the agreement of Mr. Gabel.    
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 He objected and expressed his objection to MBEC when the road show came to his area.  

Mr. Gabel had, and still has, profound dissatisfaction with UPS as a result of a number of his 

business transactions with it.  It is no part of my task to say whether he should or should not have 

objected to being associated with UPS.  What I can say, unequivocally upon the evidence, is that 

his dissatisfaction with UPS was reasonably based. 

 

 Mr. Gabel remained a MAIL BOXES ETC. centre until his franchise agreement expired 

on October 22, 2007.  He has remained in the store pursuant to the Order of Fragomeni J.   

 

 The evidence is incontrovertible that Mr. Gabel was willing to, and indeed wanted to, 

renew his MAIL BOXES ETC. franchise but would not agree to a renewal which required him to 

accept the UPS brand or trade mark.  The evidence is clear that when Mr. Gabel’s agreement 

expired, because of its agreement with UPS, MBEC no longer had the legal right to grant to Mr. 

Gabel the right to use the trade mark MAIL BOXES ETC.  Even if it had wanted to, it could no 

longer have done so.  MBEC advised Mr. Gabel of that fact and told him that if he wished to 

renew he must agree to accept the UPS STORE trade mark and designation. 

 

The Issue 

 A good part of the hearing was devoted to an examination of the UPS performance issue 

and other operational matters.  It was also taken up with a somewhat detailed inquiry into the 

changes to the system which were directed by MBEC.  I do not think it necessary to examine 

those matters because, in my view, the case turns on a very narrow issue.  It is whether the 
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inability of MBEC to grant to Mr. Gabel the right to use the trade mark MAIL BOXES ETC. for 

a further ten year period disentitles it to rely on certain termination rights contained in the 

franchise agreement.  Shortly stated, I have concluded that it does.  My conclusion is based upon 

a consideration of the language of the franchise agreement and upon the very essence of the trade 

marks MAIL BOXES ETC. and UPS STORE.   

 

The Agreement 

 Because the parties are well acquainted with the provisions of the franchise agreement 

and because the readership of an arbitral award is usually limited to the parties and their 

advisors, I see no need to quote at length specific provisions of the agreement.  I intend, rather, to 

set out only the essence of particular provisions.  The reader is directed to the franchise 

agreement to see the exact language used. 

 

 The first whereas clause of the franchise agreement recites that MBE USA has developed 

a “system” to compete in “the private mail facility and business service centres business”.  The 

second whereas clause recites that MBE USA has adopted certain trade marks in order to 

identify its system to the public.  A further whereas clause recites that MBE USA has granted the 

right to MBEC to franchise its system and trade marks in Canada.  
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 By art. 3.1 of the franchise agreement, MBEC granted to Mr. Gabel the right to operate a 

private mail and business service centre in a prescribed area for ten years “and the right to use 

the Trade Marks and the System” in connection with the business.  It is of vital consequence to 

my view of this case that I note and emphasize that MBEC granted two rights to Mr. Gabel.  It 

granted him the right to use the trade marks and the right to use the system.  I intend to say no 

more about the system because, while there are debatable issues surrounding changes to it, I 

think the trade mark issue is determinative of this case. 

 

 The definition of “trade marks” is found in art. 2.1(o): 

 
‘Trade Marks’ means, collectively, those MBE USA trade marks, trade names, 
copyrights, designs, logos and other commercial symbols authorized by MBE 
USA for use by MBE Canada in Canada in connection with the System including, 
without limiting the generality of the foregoing, the letters ‘MBE’ and ‘ETC’ and 
the words ‘Mail Boxes’, and certain combinations thereof. 
 
 
 

 Trade marks are visually depicted in Schedule “G” to the franchise agreement.  I 

reproduce that schedule: 
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 The combined effect of art. 3.1, art. 2.1(o) and Schedule “G” is that the franchise 

agreement grants to Mr. Gabel the right to use the trade mark MAIL BOXES ETC. in connection 

with his business.  There are provisions in the franchise agreement upon which MBEC relies as 

authorization for the change which it made from MAIL BOXES ETC. to UPS STORE.  I will 

make specific reference to them later in this award. 

 

 Renewal is provided for in art. 3.2.  The essence of the provision is that upon certain 

conditions, “the Agreement may be renewed by the Franchisee for one (1) ten (10) year renewal 

term”.  It is my opinion that art. 3.2 gives to Mr. Gabel the right to a renewal of the two rights 

which the franchise agreement had granted to him, i.e. the right to use the trade mark MAIL 

BOXES ETC. and the right to use the system. 

 

 Art. 3.2(e) provides that the franchisee’s failure to renew “shall be classified as a 

termination” of the agreement.  MBEC’s rights on termination are formidable.  It can put Mr. 

Gabel out of his store and take over his business.  Until it purchases the equipment, inventory 

supplies and improvements, it can use them “free of charge”.  It can operate the business itself or 

assign it to another franchisee.  It can take over the lease of the premises.  See  art. 2.2(a)(x);  

art.12.2(c); art. 12.3; and art. 12.4.  The franchise agreement contains restrictive covenants which 

MBEC seeks to enforce.  Because of the view which I take of the case, it is not necessary for me 

to pass upon the reasonableness of the covenants with respect to breadth and time.  The time is a 

period of two years.  The franchise area is the Town of Orangeville and a wide swath of the 

county surrounding it.  The restrictive covenant would prevent Mr. Gabel from any kind of work 
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in the private mail and business service centre calling not only within the franchise area but also 

within five miles of the franchise area.  See art. 13. 

 

THE TRADE MARKS  

  
 It is a commonplace, and indeed so provided in the franchise agreement, that the purpose 

of a trade mark is to identify to the public the specific business being carried on under it.  The 

business carried on pursuant to the franchise agreement was a private mail and business service 

centre.  MAIL BOXES ETC. clearly identified Mr. Gabel’s business as such. That trade mark 

had been used in the United States for almost three decades.  The time in Canada was shorter but, 

by 1997, it was distinct and very well established. 

 

 There was testimony in the case about what message would be conveyed to the public by 

the two trade marks, MAIL BOXES ETC. and UPS STORE.  I take into account Mr. Gabel’s 

obvious interest in the outcome of this case.  I accept his evidence that those two trade marks 

convey entirely different messages.  MAIL BOXES ETC. speaks of a private mail and business 

service centre.  He testified that UPS speaks of a parcel and express carrier business.  He also 

said that the adding of the word STORE suggests that the premises is a depot for that service.  He 

testified that UPS STORE would not convey the message that on the premises a private mail and 

business service centre was being operated. 
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 An arbitrator can never be a witness.  Nevertheless, I am quite unable to put out of my 

mind what I have seen over the years.  The UPS trade mark is ubiquitous.  It is seen on couriered 

packages.  It is seen on delivery trucks on the streets, rural roads and highways of the country.  It 

is seen on large cargo aircraft operating in and out of major airports across North America.  It 

virtually screams transportation of parcels.   

 

 Based upon all of the evidence, I find that the UPS trade mark identifies, and is intended 

to identify, UPS as the largest express carrier and largest package delivery service in the world.  

That trade mark gives not the slightest hint that it has now entered the field of private mail and 

business service centres.  I accept Mr. Gabel’s testimony that the adding of the word “STORE” 

conveys no meaning except that the premises is now an outlet for UPS’ express and package 

delivery business.  As a result of being involved in this arbitration, I now know that a UPS 

STORE provides the services of a private mail and business service centre.  Simply seeing the 

UPS STORE trade mark would not have told that to any member of the general public or to me. 

 

 In its disclosure document, MBEC advised its franchisees that following re-branding the 

underlying business of the stores would remain the same as it had previously been.  To my mind, 

there can be no question but that the UPS STORE trade mark would not convey that message to 

the public.  In the fullness of time it may begin to do so.  I am convinced, however, that in 2007, 

when Mr. Gabel had to make his decision, it did not.  In fact, UPS STORE would suggest to the 

public that the underlying business being carried on there was quite a different one than that of a 

private mail and business service centre. 
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MBEC’S RIGHT TO CHANGE ITS TRADE MARKS  

  
 It is the position of MBEC that, pursuant to the franchise agreement, it was entitled to 

change its trade mark to UPS STORE and that Mr. Gabel was required to accept it if he wanted 

to exercise his right to renewal.  In support of that contention, it relies on four specific provisions 

of the franchise agreement.   

 

Article 3.2(d) 

 That article deals with the contents of a new franchise agreement which must be executed 

by a franchisee upon renewal.  It contains the following sentence: 

 
Furthermore such franchise agreement will require franchisee to comply with 
policy regulating ‘look’ of Franchisees’ Centres, including image, graphics, 
signage, and logo: 
 
 
 

Article 3.4 
 
 This article is headed “System Modification”.  It is premised upon the fact that the 

“technology upon which the System is based is rapidly changing”.  It goes on to describe what a 

franchisee must do to adapt its business to those technological changes.  The article contains a 

sentence from which I extract the following relevant words: 

 
The Franchisee further acknowledges and agrees that MBE Canada may from 
time to time …, add to, subtract from, otherwise change the System, including the 
adoption and use of new or modified trade marks and trade names, …. 
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Article 10.1 
 
 I set this article out in full: 

 
10.1 Authorization for Use – MBE Canada, as licensee of MBE USA, hereby 
sublicenses Franchisee to utilize the Trade Marks in Canada in association with 
the Franchise.  However MBE Canada, on behalf of MBE USA, reserves the 
express right to control all uses of the Trade Marks by the Franchisee.  The 
Franchisee acknowledges the Trade Marks are the property of MBE USA.  The 
Franchisee shall not, in any way, do anything to infringe upon, harm or contest 
the right of MBE USA in the Trade Marks.  The Franchisee agrees that it shall use 
the Trade Marks only in association with the projects and/or services which 
conform in nature and quality and are performed by the Franchisee in compliance 
with those reasonable standards and specifications as may be set out by MBE 
Canada or MBE USA, in their sole discretion, and communicated to the 
Franchisee from time to time. 
 
 
 

 With deference to MBEC, I see nothing in that article which gives it the right to change 

the MAIL BOXES ETC. trade mark. 

 

Article 10.3(b) 

 This article is found under the heading “Obligations of Franchisee re: Trade Marks”.  I set 

this article out in full: 

 
10.3(b)   Unless otherwise designated by MBE Canada, the business name of the 
Franchise shall be ‘Mail Boxes Etc.’ and the Franchisee shall use no name other 
than ‘Mail Boxes Etc.’ and ‘MBE’ in conducting its business operations.  Trade 
Marks are the property of MBE USA and are licensed to the Franchisee.  Upon 
termination of this Agreement, the Franchisee hereby agrees to change its 
business name so as to delete therefrom any reference to the Trade Marks and to 
cancel any business or trade name registrations. 
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  The evidence satisfies me that Mr. Gabel has fully complied with the provisions of this 

article.  The article does not give to MBEC the right to change the trade mark MAIL BOXES 

ETC.  It requires Mr. Gabel to use it. 

 

 It is necessary to discuss art. 3.2(d) and art. 3.4.  Before doing so, I think I should make 

this observation.  The consequences to Mr. Gabel, if he terminated the contract by failing to 

renew it, are close to draconian.  In such circumstances, in my opinion, the contract should be 

strictly interpreted.  There is no room for the generous interpretation of broad, ambiguous words 

in favour of MBEC. 

 

 I do not interpret Mr. Gabel’s obligation to comply with policy respecting image, 

graphics, signage and logo as conferring upon MBEC the right to fundamentally change the trade 

mark, the use of which was granted to Mr. Gabel by the franchise agreement.  Far more specific 

language than that used in art. 3.2(d) would be required. 

 

 Article 3.4 confers upon MBEC the right to use “new or modified” trade marks.  On its 

face, UPS STORE is not a modification of MAIL BOXES ETC.  Thus, the word which must be 

considered is the word “new”.  It is trite that a particular word must be interpreted in the light of 

its place as a part of a whole agreement.  It is also necessary that an agreement be interpreted in 

the light of the circumstances which existed at the time the contract was entered into and in the 

light of what was in the reasonable contemplation of the parties at that time.  
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 I have no hesitation in concluding that, in October 1997, it would have been in the 

contemplation of the parties that there could be alterations to the trade mark MAIL BOXES 

ETC. and in its visible depiction.  I think that what would have been in the contemplation of the 

parties at that time would have been very much that which, in fact, happened to the trade mark 

over the years.  The parties would have contemplated that alterations or modifications could take 

place in the future.  The history of the alterations which took place over the years is found in a 

letter written by MBEC’s vice president of franchise operations (Ex. 6, Tab 20): 

 
3. The MBE Network has re-branded many times over its history.  The 
original name for the Network was Mail Boxes Etc. USA.  Our logo utilized the 
old stripes still present on the walls of a number of our stores here in Canada.  Our 
company colours were red, orange, and purple.  The interior stripes were painted 
free-hand by a contractor who travelled the country decorating the first 300+ 
stores.  The first re-branding initiative came in the early 80’s when it was 
determined that purple was too costly to print on business cards and letterhead.  
Purple was also a problem on the exterior signs as it tended to fade faster than the 
red and orange.  The colour was replaced with a navy (process) blue.  Variations 
to the MBE logo brought several re-branding changes in the following years 
including; a red, white, and blue logo depicting the continental United States, and 
a logo depicting the globe which was adopted in 1988 as the MBE Network 
expanded into to foreign territories; Canada and Japan.  It was also at this time 
that the ‘USA’ was officially dropped from our trade-name.  The last major re-
branding to the MBE logo was done in 1990 to the only logo most of you (with 
the exception of Steven & Angela Chanpong, John & Mickey Tillger, and Gary 
Lokar) have ever known.  Each change brought about its own challenges and 
opportunities, and each has helped to improve our image in the eyes of our 
customers. 
 
[Emphasis is in the text.] 
 
 
 

 What is significant is that those changes never derogated from the essential message of 

identifying the business as that of a private mail and business service centre.  In fact, the changes 

tried to emphasize that identity. 
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 There is not a hint in the evidence that, in 1997, either party reasonably anticipated the 

dramatic changes in business operations which began in the United States in the early part of the 

21st century and followed into Canada towards the middle of its first decade.  Moreover, there is 

no reason to think that either party contemplated that a franchisee’s business might later be 

identified as an express and package delivery outlet rather than as a private mail and business 

service centre. 

 

 Guidance in the interpretation of franchise agreements is found in the judgment of Weiler 

J.A., speaking for the Court of Appeal, in Shelanu Inc.  v. Print Three Franchising Corp., [2003] 

O.J. No. 1919 at paras. 57, 58 and 59.  While she was dealing with an exclusion clause, not the 

interpretation of a word in a contract, she makes it clear that because of the inequality of 

bargaining power between a franchisor and a franchisee, care must be taken to ensure that the 

result coincides with the fair and reasonable expectations of the parties at the time they entered 

into their agreement. 

 

 Speaking for the Court of Appeal in Simex Inc. v. Imax Corporation (2005), Docket C 

43373 at para. 19, Rosenberg J.A. said that the best known articulation of the principle 

respecting the interpretation of contract is found in the reasons for judgment of Estey J. in 

Consolidated-Bathurst Export Limited v. Mutual Boiler & Machinery Insurance Co., [1980] 1 

S.C.R. 888 at 901.  That articulation is: 

 
Even apart from the doctrine of contra proferentem as it may be applied in the 
construction of contracts, the normal rules of construction lead a court to search 
for an interpretation which, from the whole of the contract, would appear to 
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promote or advance the true intent of the parties at the time of entry into the 
contract.  Consequently, literal meaning should not be applied where to do so 
would bring about an unrealistic result or a result which would not be 
contemplated in the commercial atmosphere in which the insurance was 
contracted.  Where words may bear two constructions, the more reasonable one, 
that which produces a fair result, must certainly be taken as the interpretation 
which would promote the intention of the parties.  Similarly, an interpretation 
which defeats the intentions of the parties and their objective in entering into the 
commercial transaction in the first place should be discarded in favour of an 
interpretation … which promotes a sensible commercial result. 
 
 
 

 I accept, of course, that one of the literal meanings of the word “new” is “different from 

what had previously existed”.  If that meaning is to be adopted, it would entitle MBEC to 

identify a private mail and business service centre as an express and package delivery outlet.  

Another meaning of “new” is fresh, further, additional, altered, modified or improved.  In Ex. 6, 

Tab 20, to which previous reference was made, it was said that changes over the years were 

made “to improve our image”.  The image which was being improved was not that of an express 

and package delivery business but that of a private mail and business service centre. 

 

 In my opinion, the meaning urged by MBEC to the word “new” would mean that Mr. 

Gabel would be forced to accept a trade mark which described his business as something other 

than the one which he had been authorized to operate.  Other meanings of the word “new” would 

require that he accept, as he was willing to do, changes to the trade mark which would improve 

the image of his business as a private mail and business service centre.  In my opinion, the latter 

meaning of “new” is the more reasonable one and the one which would lead to a fair result and 

one more in accord with the reasonable expectations of the parties at the time they entered into 

their agreement. 
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 In their oral and written submissions, counsel referred me to a number of American 

authorities.  Those authorities give strong support to the right of franchisors to modify their 

systems and trade marks.  However, I have been unable to discern in any of them a consideration 

of the appropriate interpretation to be given to the word “new” when it is used in relation to trade 

marks.  I was unable to find in those cases a franchise agreement which used the word “new” as 

a qualifier of trade marks.  Thus, I could not find guidance as to how the word “new” is to be 

interpreted when it relates to a trade mark which identifies a business as being entirely different 

from that which the franchisee had been authorized to carry on. 

 

 Inferentially, the decision in O’Cubed v. BSG Holdings (Unreported, JAMS Arbitration 

No.294647) supports MBEC because the change in that case did involve the change from MBE 

USA to UPS STORE.  However, it seems to me that the arbitrator was directing his mind more 

to the franchisor’s right to change the appearance of the trade mark than to the message 

conveyed by it. 

 

 At p. 21, the arbitrator wrote: 

 
Applying the business judgment rule, it is not for this arbitrator to determine that 
a testing program that results in a business model using beige and brown colours, 
rather than red/white/blue, and using the UPS logo, is a breach of contract. 
 
 
 

 I do not question the right of a franchisor to change the colours and depiction of a trade 

mark.  What I do not accept is that a franchisor has the right to tell a franchisee that he must, at 
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the risk of extreme prejudice, accept a trade mark which identifies his business as something 

entirely different from that which the franchisor had authorized him to operate. 

 

 If, by his language at p. 23, the arbitrator was holding that the language of the agreement 

which he was interpreting authorized a franchisor to force the acceptance by a franchisee of a 

trade mark which significantly misdescribed the business which he was authorized to operate, 

then I am in respectful disagreement with him. 

 

 The decision in Unified Dealer Group v. Tosco, 16 F Supp, 2d 1137, is an interesting 

one.  While there is broad language in it, which supports the rights of franchisors generally, what 

is, to me, of significant importance is that the changed trade marks in that case did not identify a 

business distinct and different from that which the franchisees had been authorized to carry on.  

The changed trade marks identified exactly the same business – that of the sale of petroleum 

products. 

 

 I have decided to mention specifically only those two of the American cases.  I have also 

read the others which were cited to me.  I am not persuaded that they are directed at the very 

narrow, but important, issue which troubles me – the interpretation of the word “new” as 

contained in art. 3.4. 

 

 I have a further observation about the meaning of the word “new”.  As I noted earlier, 

that word can have the meaning of “different”.  However, I must keep in mind the rule of 
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construction laid down in Grey v. Pearson which is set out in the judgment of Duff J. in Git v. 

Forbes, [1921] 62 S.C.R. 1 (Quicklaw, page 5): 

 
The second is the rule laid down in Grey v. Pearson, [1857] 6 H.L. Cas. 61.], at 
page 106, by Lord Wensleydale, namely, that the grammatical and ordinary sense 
of the words is not to be adhered to if that would lead to some absurdity or some 
repugnance or inconsistency with the rest of the instrument; and that in such case 
the grammatical and ordinary sense of the words is to be modified so as to avoid 
that absurdity or inconsistency. 
 
 
 

 When read as a whole, and in the context of the parties’ reasonable expectations at the 

time they entered into it, the agreement contemplates that Mr. Gable would have a trade mark 

which clearly identified his business as that of a private mail and business service centre.  In my 

opinion, the trade mark UPS STORE does quite the contrary.  It identifies his store as a very 

different type of business.  The application of the rule in Grey v. Pearson leads me to conclude 

that if I were to interpret the word “new” as authorizing the imposition of the UPS STORE trade 

mark upon Mr. Gabel, I would allow the creation of a repugnance or inconsistency with what I 

see as the most fundamental and important part of the agreement.  That fundamental part of the 

agreement is the right of Mr. Gabel to a renewal of the right to use the trade mark MAIL BOXES 

ETC. to identify his business as a private mail and business service centre.  To interpret the word 

“new” so that he would be required to use a trade mark which identifies his business as 

something substantially different would, to my mind, be repugnant to and inconsistent with that 

fundamental part of the agreement. 
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 The agreement allows MBEC wide scope in the control of its system and of its trade 

mark.  But that scope is not unlimited.  It is found in and restricted by the words of the 

agreement.  I am unable to interpret the word “new” as justifying the substitution of a trade mark 

which identifies the business as something other than that contemplated by the parties in their 

agreement. 

 

 For the reasons set out above, I have concluded that the provisions of the franchise 

agreement, relied upon by MBEC to force the trade mark UPS STORE upon Mr. Gabel, when 

properly interpreted, do not allow it to do so. 

 

ANALYSIS  

  
 The franchise agreement granted to Mr. Gabel the right to use the trade mark MAIL 

BOXES ETC. and MBEC’s system.  The agreement gave him the right to have that agreement 

renewed.  He was entitled by contract to a renewal of both the right to use that trade mark and 

the right to use the system.  That right was subject to MBEC’s right to use new or modified trade 

marks.  I have held that the proposed change was not a modification and that “new” did not 

permit the substitution of a trade mark which identifies a substantially different kind of business.  

When the time for renewal arrived, MBEC was no longer able to renew Mr. Gabel’s right to use 

MAIL BOXES ETC.  It could not satisfy its obligation  to grant renewal of both rights by being 

able only to give him the right to use the system but not being able to give him the right to use 

MAIL BOXES ETC.  In my opinion, it was not entitled to force him to accept UPS STORE in 
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the place of MAIL BOXES ETC.  In my opinion, MBEC was in breach of its contract with Mr. 

Gabel. 

 

 I want to mention but not discuss the matter of Mr. Gabel entering into the two separate 

leases with Rasda.  I infer that, when facing the possible calamity which was confronting him, he 

might have panicked and done something of questionable appearance.  However, what he did 

was irrelevant to the case because it had no bearing upon MBEC’s breach of its agreement with 

him. 

 

 A good portion of argument was taken up with a legal debate about whether there was 

frustration of contract, anticipatory breach, derogation from grant, lack of good faith, absence of 

fair dealing and fundamental breach. Argument was also directed to the issue of the right to 

benefit from the goodwill of the business. I do not think it is necessary to discuss those 

interesting and perhaps esoteric issues.  The issue is a simple one.  MBEC is in breach of its 

franchise agreement with Mr. Gabel.  I know of no principle of law which would permit it to 

invoke its rights upon termination when its breach of contract is the cause of the termination. 

 

CONCLUSION 

  
 I have reached the conclusion that MBEC is not entitled to succeed on any of the claims 

which it made in the Application and that all of those claims must be dismissed.  There are a 

number of matters, however, which must be addressed. 
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 In paragraph 1(a) of the Application, MBEC seeks a declaration that the franchise 

agreement “expires” on October 21, 2007.  The reason for the present tense is that the 

Application was launched on September 17, 2007 and was returnable on October 3, 2007.  In 

view of my findings set out above, the declaration should be that MBEC breached the franchise 

agreement and that the agreement is no longer viable. 

 

 In paragraph 1(b) of its Application, MBEC seeks a declaration that the respondents no 

longer have the right to renew the franchise agreement.  The declaration should be simply that 

MBEC breached the provisions of art. 3.2 of the agreement. 

 

 The other matters arise because of the provisions of paragraph 4 of the Order of 

Fragomeni J.  That paragraph reads as follows: 

 
4. THIS COURT ORDERS that this Order shall cease to have effect at such 
time as the decision and order of the Arbitrator in the arbitration referred to in 
paragraph (3) herein is rendered, and any appeals therefrom have been heard and 
judgment rendered thereon. 
 
 
 

 Paragraphs 1, 2 and 5 of the Order impose continuing obligations upon Mr. Gabel in 

favour of MBEC.  I think that Mr. Gabel should be relieved of those obligations immediately. 

 

 Paragraph 2 of the Order also gave MBEC signage, trade dress and telephone response 

rights.  MBEC enforced those rights.  It is my opinion that MBEC should immediately, at its own 

expense, remove everything which it placed on the premises under the authority of the Order.  It 
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should also place the premises in exactly the condition that it was in before MBEC exercised 

those rights. 

 There is a problem in that, pursuant to paragraph 4, the Order shall only cease to have 

effect, not only when this award is rendered, but when any appeals from it have been determined.  

By its terms, the Order continues in effect even though I have found that MBEC is not entitled to 

succeed on any of the claims which it has made.  However, art. 20.1(b), the arbitration clause, 

provides that the decision of the arbitrator “shall be final and binding upon the parties”.  It is my 

understanding of the jurisprudence that a “final and binding” clause should be interpreted as 

meaning that the parties have contracted out of the appeal rights conferred by the Arbitration Act.  

If I am correct in my understanding, there can be no appeal from this award. 

 

 It is my view that I have no course other than to interpret the words “… and any appeals 

therefrom have been heard and judgment rendered thereon” as surplusage.  To do otherwise 

would create an unacceptable situation.  It would mean that Mr. Gabel would be required to fulfil 

obligations after, as arbitrator fulfilling jurisdiction conferred by court order and the agreement 

of the parties, I have found that there are no grounds upon which those obligations can be placed 

upon him. 

 

 I have determined, therefore, that the Order should be interpreted as ceasing to have 

effect on the day that this award is released. 
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 Lest there be any misunderstanding, I think that it is also appropriate to make a 

declaration that MBEC has no right, title or interest in the premises leased by Rasda to the Gabel 

respondents.  Moreover, it has no right, title or interest in any lease which may now exist 

between Rasda and the Gabel respondents, or any lease which they may enter into in the future. 

 

COSTS 

  
 I propose to reserve jurisdiction to deal with costs.  For the guidance of counsel, I have 

the following initial impressions to pass on to them. 

 

The Gabel respondents 

 I see no reason why costs should not follow the event.  If MBEC wishes to advance 

reasons why some other disposition of costs should be made, it may do so in its costs 

submissions. 

 

The respondent Rasda Holdings 

 Rasda did not participate in the arbitration although it did in the Application.  It has 

advised that it will abide the result in the arbitration.  In a letter to me, from counsel for MBEC, 

dated April 1, 2008, and copied to counsel for Rasda, the following appears: 

 
MBEC reserves its right to seek costs against Rasda on a joint and several basis as 
a respondent party in the arbitration regardless of whether they attend. 
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 In the application of the principle “what’s sauce for the goose is sauce for the gander”, 

Rasda is entitled to seek costs against MBEC for the Application and for the arbitration.  

 

 My preference would be to receive brief written costs submissions, both as to scale and 

quantum.  If any party prefers to present their submissions orally, I would ask the parties to 

speak with the Coordinator at ADR Chambers, Marjorie Coe, to arrange a mutually convenient 

appointment.  Otherwise, I would ask that the Gabel respondents and Rasda provide their written 

submissions within 15 days of the release of this award.  The applicant should respond within 15 

days thereafter.  The respondents will have 10 days thereafter to reply, if so advised. 

 

DISPOSITION 

  
 For the reasons set out above, I make the following orders and declarations: 

 1. I dismiss all claims made by MBEC Communications Inc. in the Application and 

in the arbitration. 

 2. I order and declare that the Franchise Agreement, dated October 21, 1997, is no 

longer viable. 

 3. I order and declare that MBEC Communications Inc. breached art. 3.2 of the said 

agreement. 

 4. I order and direct that Douglas W. Gabel and 1261658 Ontario Ltd. are 

discharged from obligations imposed upon them by paragraphs 1, 2 and 5 of the Order of 

Fragomeni J. dated December 20, 2007. 
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 5. I further order and direct that MBEC Communications Inc., at its own expense, 

immediately remove all signage, trade dress and telephone response which it installed on the 

subject premises pursuant to the authority of paragraph 2 of the said Order, and that it restore the 

premises to the condition which it was in prior to MBEC Communications Inc.’s enforcement of 

those rights. 

 6. I order and declare that the said Order be interpreted as ceasing to have effect 

immediately upon the release of this award. 

 7. I order and declare that MBEC Communications Inc. has no right, title or interest 

in the premises leased by Rasda Holdings Limited to the Gabel respondents, nor in any lease 

which may now exist between those parties or which they may enter into in the future.  

 8. I reserve jurisdiction to deal with the issue of costs. 

 

 

 Dated at Toronto, this 15th day of July 2008. 

 
 
 
 
             
       P. T. Galligan 
       Arbitrator 


