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MEMORANDUM IN OPPOSITION TO MOTION TO  ARBITRATION AWARD AND IN SUPPORT OF RESPONDENTS’ MOTION TO VACATE ARBITRATION AWARD

WW, LLC, Richard Welshans and Deborah Williams, by their attorneys, Harry M. Rifkin and Cohan, West, Rifkin & Cohen, P.C., and Mark Kriger, Larene & Kriger, PLC, submit this memorandum of law in opposition to the Motion of The Coffee Beanery, Ltd, Kevin Shaw, JoAnne Shaw, Julius Shaw, Ken Coxen, Walter Pilon and Owen Stern to confirm the award of the American Arbitration Association in case no. 54 114 E 00124 05, issued on March 28, 2007 and in further support of their motion to vacate the arbitration award.  As shown indisputably below, there were irregularities in the arbitration process, including irregularities in the appointment of the arbitrator, Joanne Barron, the award was procured through the fraudulent, perjured testimony of Petitioners at the arbitration hearing, the proceedings and award were biased in favor of Petitioners resulting in an award in manifest disregard of the law.  Additionally, the arbitration process itself, as established by the American Arbitration Association, was biased and designed to lead to a decision contrary to the law and the facts.  Indeed, no arbitration should have proceeded at least on the claims under the Maryland Franchise Registration and Disclosure Law claims as The Coffee Beanery agreed to litigate all such disputes in the courts of Maryland when it registered to offer franchises in Maryland.  The arbitrator ignored this consent to suit in Maryland and otherwise showed a manifest disregard of the law including, but not limited to, a disregard of the conclusion of the Maryland Securities Commissioner in the Consent Order entered into with The Coffee Beanery and Kevin Shaw that the admitted acts and failures of The Coffee Beanery in their offering circular in Maryland registered in 2002 and provided to Respondent were in violation of the Maryland Franchise Registration and Disclosure law.  The arbitrator not only thumbed her nose at the legal conclusions of the Securities Commissioner, who is charged with enforcing the Maryland franchise laws, but applied provisions not present in the Maryland franchise law including intent and reliance elements in denying Respondents’ claims.  The arbitrator’s bias is evident from her reaching further to conclude that even if a claim were stated, there is no one with standing to assert the claim as Welshans assigned his franchise agreement to WW, LLC, and as no representations were made to WW, LLC since it was not in existence when the misrepresentations were made.  This absurd conclusion not only ignores that the assignment to an entity was done with the consent of, and using the forms promulgated by, The Coffee Beanery, but that Mr. Welshans remained liable on all franchise obligations pursuant both to his personal guaranty and the terms of the assignment.  It is not an exaggeration to state that the decision in the arbitration was a foregone conclusion before the hearing opened as the arbitrator had already decided to ignore the Maryland Consent Order, even though Petitioners admitted to all facts underlaying the order, and were otherwise wildly inconsistent in their testimony about crucial facts.  Even individual witnesses, like Joanne Shaw, repeatedly changed and contradicted herself often within the space of less than five minutes.  

Herein, Respondents will point out the irregularities in the process before the AAA, including irregularities in the appointment of the arbitrator, the perjury committed by Petitioners’ witnesses, which served to mislead the arbitrator, the manifest disregard of the law by the arbitrator and the evident bias of the arbitrator and the American Arbitration Association, which has an inherent profit related bias in favor of franchisors.  Petitioners knew they would win the arbitration with only a modicum of defense inasmuch as they put little defense on at the hearing as to most of Respondents’ claims and the defense did not go to the already admitted violations of Maryland franchise law.  Rather, they only tried to shelter the individual respondents from personal liability under the Maryland Franchise Registration and Disclosure Law.   The entire arbitration process was unconscionable as applied to Respondents and is unconscionable in the franchise context for many small franchisees which do not get full disclosure of the process and the cost of the proceedings before the AAA.

Respondents are also appending to this memorandum some exhibits inadvertently omitted from the Motion to Vacate arbitration Award, specifically, the transcript pages referenced in the motion and the award itself.   These appear as Exhibits 1 through    hereto.  

I. IRREGULARITIES IN THE ARBITRATION PROCESS

Respondents entered into a franchise agreement with The Coffee Beanery on June 17, 2003.  Contained within the agreement were the following provisions:

23.2 Except as otherwise provided in this Agreement, any claim or controversy arising out of or related to this Agreement, or  the making, performance, breach, interpretation, or termination thereof, ….shall first be subject to non-binding mediation in Flushing, Michigan...
23.3 No arbitration or litigation may be commenced on any claim which is subject to mediation under Section 23.2 prior to the mediation termination date, as defined in Section 23.3.3, whether or not the mediation has been commenced.  Mediation under this Section 23.3 is not intended to alter or suspend the rights or obligations of the parties under this Agreement or to determine the validity or effect of any provision of this Agreement, but is intended to furtnish the parties an opportunity to resolve disputes amicably, expeditiously and in a cost-effective manner on mutually acceptable terms.
23.3.1 The non-binding mediation provided for hereunder shall be commenced by the party requesting mediation giving written notice of the request for mediation to the party with whom mediation is sought.  The request shall specify with reasonable particularity the matters for which non-binding mediation is sought.
23.3.2 Non-binding mediation hereunder shall be conducted by a mediator or mediation program designated by CBL in writing.  CBL shall make the designation within a reasonable time after issuance of the request.

23.3.3 Non-binding mediation hereunder shall be concluded within sixty (60) days of the issuance of the request, or such longer period as may be agreed upon by the parties in writing (“mediation termination date”)…  The parties shall bear their own costs of mediation, and shall share equally in the cost of the mediator or mediation service.

23.4 Except for any actions brought with respect to:  (i) ownership or use of the Proprietary Marks; (ii) issues concerning the alleged violations of federal or state antitrust laws; (iii) securing injunctive relief or specific performance pursuant to Section 23.7 of this Agreement; or (iv) the right to indemnification or the manner in which it is exercised, any claim or controversy arising out of or related to this Agreement, or the making performance, breach, interpretation, or termination thereof, shall be finally settled by arbitration pursuant to the then-prevailing Commercial Arbitration Rules of the American Arbitration Association or any successor thereto, by one arbitrator appointed in accordance with such rules.  Any award of the arbitrator shall be in writing, shall state the reasons for the award (including any findings of fact and conclusions of law) and shall explain the manner in which any awarded damages are calculated.  CBL and Store Owner waive, to the fullest extent permitted by law, any right or claim to any punitive or exemplary damages against the other, and agree that any award shall be limited to the recovery of any actual damages sustained by them.  The prevailing party shall also be entitled to recover its expenses, including reasonable attorneys’ fees and accounting fees, in addition to any other relief to which it is found entitled.  All arbitration proceedings shall take place in Flushing, Michigan…. The arbitration award shall be binding upon the parties and may be entered and enforced in any court of competent jurisdiction.  Any arbitration proceeding shall be limited to controversies between CBL and Store Owner and shall not be expanded to include any other licensee as a party, or include the adjudication of class action claims.
23.5

. . . 

23.6
No right or remedy conferred upon or reserved to CBL or Store Owner hereby is intended to be, nor shall be deemed, exclusive or any other right or remedy herein or by law or equity provided or permitted, but each shall be cumulative of every other right or remedy.

However, inasmuch as Respondents are Maryland Residents and the franchise was to be located in Maryland, the Uniform Franchise Offering Circular accompanying the franchise agreement included the following additional language amending the Franchise Agreement:
1. Paragraph 23.1 of the Franchise Agreement is hereby amended to read as follows:


“23.1  This Agreement takes effect upon its acceptance and execution by CBL in Michigan, and any claim or controversy arising out of or related to this Agreement, or the making, performance, breach, interpretation, or termination thereof, shall be interpreted and construed exclusively under the laws of Michigan except to the extent that the Maryland Franchise Registration and Disclosure Law specifically supercedes Michigan law.  In the event of any conflict of law, the laws of Michigan shall prevail, without regard to the application of Michigan conflict of law rules.  . . .”
2. Paragraph 23.5 of the Franchise Agreement is hereby amended to read as follows:
“23.5  To the extent that a judicial action is permitted by the Agreement, any such action brought by Store Owner against CBL shall be brought exclusively, and any such action brought by CBL against Store Owner may be brought, in the federal district court covering the location at which CBL has its principal place of business at the time the action is commenced; provided, however, that if the federal court would not have subject matter jurisdiction had the action been commenced in such court, then, in such event, the action shall (with respect to actions commenced by Store Owner), and may (with respect to actions commenced by CBL), be brought in the state court within the judicial district in which CBL has its principal place of business at the time the action is commenced except for actions brought under the Maryland Franchise Registration and Disclosure Law. …
(Emphasis added)
I. THE UNCONSCIONABILITY OF THE PROCUREMENT AND OPERATION OF THE ARBITRATION CLAUSE
The Maryland Franchise Registration and Disclosure Law provides as follows, in relevant part:
§1-217(c) The prospectus shall include the following information:

…

(25) an irrevocable consent to be sued in the State;

COMAR 02.02.08L(3) provides
:

If the Franchise Agreement Requires a Franchisee to Sue in a State other than Maryland, the Franchisor Should Include a Provision in the Offering Circular and Franchise Agreement Reflecting That a Franchisee Still Can File a Civil Lawsuit in Maryland Alleging a Violation of the Maryland Franchise Law.
CBL inserted such a provision in an addendum to its Offering Circular amending the arbitration and litigation provisions in the Franchise Agreement.  Thus, CBL, by offering the franchise to Respondents in Maryland agreed to litigate claims under the Maryland Franchise Registration and Disclosure Law in the courts of Maryland.  CBL’s counsel recognized this in a letter to Respondents’ counsel dated                 wherein he stated:


Even beyond that letter, Respondents were certainly led to believe by CBL and by reason of Maryland State Franchise Law that they would be able to litigate their Maryland Franchise Law claims, and , consequently, all other pendent claims, in Maryland courts.   They understood from this provision in the Offering Circular that they could file suit, should they have a claim under the Maryland Franchise Registration and Disclosure Law, in Maryland.  Nowhere was it disclosed to them that they would have to arbitrate their statutory claims in Michigan at great expense and nowhere was it disclosed that the AAA is biased or the costs of a AAA arbitration including the fees payable to the AAA and the arbitrator under the Commercial Rules of Arbitration.  Specifically, no disclosures were made concerning the following:
1. There is no provision for depositions in arbitration and no provision to compel witnesses to attend the arbitration unless they are located in Michigan.  Respondents were unaware that they would be required to pay witnesses to travel to Michigan at great personal expense in order to secure their testimony in any arbitration.

2. The total fees billed by the AAA for arbitrations conducted under its commercial rules are often very high, are excessive and are cost prohibitive to litigants such as Respondents.

3. As a result of such high AAA arbitration fees, many potential claimants such as Respondents and other franchisees of CBL and other franchises are unable to pursue their claims against corporations such as CBL, especially after they have already lost hundreds of thousands of dollars, as Respondents did, in their franchise relationship with CBL.

4. Respondents and all of CBL’s franchisees are entitled by law to have any legal disputes that they may have with CBL resolved according to law by a genuinely unbiased, neutral and independent decision maker.

5. CBL’s arbitration provision is unfair, unlawful and unconscionable because CBL has chosen an arbitration service provider, the AAA, who has very strong incentives to be biased in favor of corporate defendants.   

6. The AAA’s arbitrators know that there are numerous other providers of arbitration services, and the AAA’s development staff directly competes for corporate business with other arbitration providers such as JAMS and the National Arbitration Forum.  All or nearly all of the business for the AAA’s for-profit arbitrators comes from corporations designating the AAA as the arbitration service provider for the corporations’ customers in their standard form contracts.  The AAA has a development team that focuses upon convincing corporations to select it as the corporations’ arbitration service provider.  

7. The AAA’s arbitrators know that if they were to rule for consumers too often by the standards of the corporations selecting them or enter awards for consumers that were too large by the standards of these corporations and their defense lawyers, the corporations would cancel or not renew their contracts with the AAA, and the arbitrators employed by the AAA would lose this lucrative business.

8. In addition to the filing and case service fees that the AAA receives when cases are filed with it, and the fees that its arbitrators receive for handling particular cases, the AAA also receives regular and substantial cash stipends, retainers, contributions and other payments from a large number of corporations.

9. The AAA regularly files amicus briefs with courts that support the efforts of corporate defendants to force individuals to submit their claims to arbitration.  In numerous cases before the United States Supreme Court and other courts, the AAA has filed supposedly “neutral” amicus briefs that were purportedly in support of neither party.  In each of these cases, a corporate defendant was attempting to compel an individual claimant to arbitrate his or her claims, and the individual claimant was seeking to pursue his or her constitutional right to have his or her day in court and right to a trial by jury.  In each case, despite the AAA’s claims of neutrality, the AAA’s amicus brief set forth legal and/or factual arguments in support of compelling arbitration in these cases, the position sought by the corporate defendant and opposed by the individual plaintiff.

10. The AAA also sometimes assists corporations in their efforts to pitch their mandatory arbitration clauses to individual consumers and/or employees.  For example, in a case involving Red Lobster Restaurants, a man identified as Bruce Chapin, an AAA arbitrator, appeared in a corporate-produced video aimed at convincing employees to accept Red Lobster’s new arbitration policy.  When an employee (or an actor portraying an employee) asks about the right to a jury trial, Mr. Chapin states: 

“Certainly anyone who is ever charged with a crime should insist upon a jury trial.  But in a civil setting, a dispute in the workplace, for instance, this is not a matter that would be best tried in front of a jury.” 

11. Thus, the AAA is so eager to help corporate clients impose mandatory pre-dispute arbitration upon individuals that its representatives will urge individuals that it is “best” for them to waive their constitutional rights.

12. In a number of cases with mandatory pre-dispute arbitration clauses specifying the AAA as the arbitration service provider, individual claimants have initiated the arbitration process against the corporations only the have the AAA select an arbitrator who was in the same business as the corporate defendant or who represented other corporations in that business, or to provide a list of potential arbitrators primarily or solely composed of such individuals.

13. The AAA’s arbitrators are overwhelmingly and disproportionately drawn from the ranks of attorneys who principally represent corporations in defending actions brought by individuals.

14. The AAA places a high emphasis on developing lucrative corporate business inconsistent with its own Code of Ethics for Arbitrators in Commercial Disputes by soliciting the appointment of arbitrators to cases.  In addition, the AAA and other arbitration firms own millions of dollars in stocks and bonds in some of the companies whose disputes the firms' arbitrators hear.   Large arbitration service providers, such as the AAA, sell administrative and consulting services to many clients they provide arbitrators to, contracts that are not revealed to people forced into arbitration.  Many arbitration service providers, including the AAA, court corporate clients by stressing the small awards and cursory procedures, sometimes asking ostensibly neutral arbitrators to help salesmen solicit new business.   Researchers have found that some arbitrators may succumb to the pressure of ruling for the clients who use their services repeatedly.  The AAA has such a close relationship with its clients that arbitrators may rule in the companies’ favor to keep the business. 
15. Defendants’ attorney, Karl V. Fink, is an AAA approved neutral and has been identified by the AAA as a potential neutral in cases filed by franchisees against Defendants, despite his representation of one of the Defendants.

16. While the AAA represents that individuals forced to arbitrate their claims before it will have their rights protected by its Consumer Due Process Protocol, the AAA regularly administers arbitrations and otherwise endorses the validity of mandatory pre-dispute arbitration clause that do not comply with its Due Process Protocol.  In at least one case, the AAA refused to even respond to correspondence from individuals facing a motion to compel arbitration (or to correspondence from state and elected officials writing on the individuals’ behalf) that requested that the AAA state that it would not administer arbitration pursuant to an arbitration clause that did not comply with the AAA’s Consumer Due Process Protocol.  In February, 2000, one AAA representative publicly announced that the AAA had never refused to administer arbitration under an arbitration clause on the grounds that it did not comply with its Due Process Protocol.

These facts and factors mandate that the arbitration be vacated.  However, there were also improprieties in the manner in which the arbitration was administered in this instance.
II. THE PROBLEMS WITH THE PROCESS AS IMPLEMENTED BY THE AAA IN THE CASE BROUGHT HEREIN
There were numerous problems with the arbitration process as it occurred herein.  As noted above, the Franchise Agreement had a pre-arbitration, pre-litigation, mandatory mediation clause.   It also contained a Maryland Addendum seeming to exempt from the arbitration requirement claims arising under the Maryland Franchise Registration and Disclosure Law.  While Respondents were of the position that some or all of their claims did not have to be arbitration, they needed to protect themselves from limitations and still understood that the mediation process was a prerequisite to any litigation.  Therefore, Respondents’ counsel at the time, Mario Herman, filed with the AAA on January 21, 2005, a document entitled “Commercial Arbitration Rules Demand for Arbitration and Mediation”
The AAA treated this demand as a mediation request and appointed Lawrence Abramczyk as a mediator.   At the time, Respondents were unaware that Mr. Abramczyk had arbitrated another matter brought by a franchisee, Michael Yurick, against Kevin Shaw, one of the principals of CBL, involving a failed Coffee Beanery Café franchise in which allegations of fraud by Mr. Shaw and CBL were raised.  This information was not disclosed by Mr. Abramczyk in his disclosures for the parties provided by the AAA.  In Mr. Yurick’s case, Mr. Abramczyk ruled that Kevin Shaw, as a partner in the franchise with Mr. Yurick and others, did not have to provide a Uniform Franchise Offering Circular since he made disclosure to himself, and ruled that Mr. Shaw did not have to produce at the arbitration his tax returns or other documents which might evidence his fraud against Mr. Yurick and his other partners.  Mr. Abramczyk rejected all of Mr. Yurick’s claims in that arbitration and ruled in favor of Kevin Shaw and CBL.
The mediation did not occur within 60 days of the filing of the demand as required by CBL’s Franchise Agreement.  Indeed, the mediation never took place at all.  The AAA took no action to allow the mediation to occur in a timely manner despite having a copy of the Franchise Agreement containing the mediation provisions at the time the demand was filed.  The AAA did not even schedule a pre-Mediation conference call until March 23, 2005, more than 60 days after the demand for mediation.  Mediation was first set by the AAA for June 14, 2005.  Respondents never waived the 60 day requirement in the Franchise Agreement.
On May 26, 2005, the AAA postponed the mediation set for June 14, 2005.  On June 8, 2005, CBL sent a letter to the AAA stating as follows:

On June 9, 2005, the AAA, acknowledging the letter from CBL, wrote counsel asking if they were interested in pursuing arbitration rather than mediation and referring counsel to the AAA Commercial Arbitration Rules.  Counsel never agreed to waive mediation and never waived the 60 day requirement for the mediation.  Absent mediation, no arbitration could take place under the procedure established by CBL.   Furthermore, the whole mediation process was designed to cause the franchisee to miss the limitations imposed by the Franchise Agreement.   The Franchise Agreement contained a one year limitations period ( a provision inapplicable to the Maryland Franchise Registration and Disclosure Law claims and the Michigan Franchise Investment Law claims).  Inasmuch as most stores do not open for many months after the agreement is signed due to build-out requirements, and it takes several months for a franchisee to realize that he or she has been defrauded and that the concept does not work, many franchisees are on the cusp of limitations under the agreement by the time they realize that a wrong has occurred, if not already past the contractual limitations clause.  Adding the mediation process pushes many past limitations.  CBL knows how to play this against many franchisees.  To protect themselves, Respondents had to demand arbitration with the mediation demand even if there could not be arbitration under the very terms of the agreement or even if they opposed arbitration, merely to protect their claims from limitations claims.
On August 2, 2005, the AAA sent counsel a list of potential arbitrators for review.  All of these persons were located in the Eastern District of Michigan and most had a practice representing franchisors in franchise disputes despite limited disclosure information.  No arbitrator was chosen at this time.
On August 29, 2005, CBL’s attorney sent another letter to the AAA providing as follows:

On September 2, 2005, CBL’s attorney, Paul R. Fransway, sent an e-mail to the AAA and to Mr. Herman referencing a tentative agreement to do a one day mediation and asking that the AAA contact the mediator and see if he was available on either October 26 or 27, 2005.  On September 7, 2005, the AAA wrote back providing various dates in November, 2005 when Mr. Abramczyk was available, providing November 10, 2005 as the earliest date on which a mediation could be conducted. 

CBL then began a smear campaign against Respondents herein, falsely accusing them of making defamatory comments with regard to CBL and its owners, stating, inter alia, that Ms. Williams “is misstating the position of various persons, including state regulators and is misstating various facts about the Coffee Beanery and its franchise offerings.  She is obviously doin this with malice with the intention of damaging our client, its owners and its reputation.  …”  CBL also falsely accused Mr. Welshans and Ms. Williams of speaking with the leasing agent for Security Square Mall in Baltimore and defaming CBL.  Neither Mr. Welshans nor Ms. Williams ever spoke with the leasing agent for Security Square Mall.  The accusation was fabricated by CBL and its counsel in order to terminate mediation.
In November, 2005, no mediation having occurred despite the demand and both the AAA and Petitioners far beyond the time requirement for a mediation as contained in the Franchise Agreement, and frustrated by the lack of progress towards resolution of their claims, Respondents retained new counsel, Harry M. Rifkin, who filed a lawsuit in the U.S. District Court for the District of Maryland seeking relief for Respondents herein against Petitioners herein under the Maryland Franchise Law as well as asserting common law claims and claims under the Michigan Franchise Investment Law.    Respondents argued in the Complaint that the claims were not arbitrable.    See Exhibit   hereto.
 
The AAA appointed Joanne Barron as arbitrator, although it is not clear when she was actually appointed or whether respondents ever got to approve of her.  It is known that she was not appointed in August, 2005, when the first list of potential arbitrators was provided because a list of arbitrators was again provided in November, 2005 and January, 2006.  When Respondents’ counsel, the undersigned Harry M. Rifkin, objected to her appointment, he was told by the AAA that Mario Herman had already selected her.  See Exhibit    .   Mr. Herman denies this. Exhibit    .  When Ms. Barron subsequently disclosed that she used the same accounting firm, Yeo & Yeo, as CBL used, Respondents objected to her appointment on the grounds of an appearance of impropriety let alone an actual conflict of interest and requested the appointment of a new arbitrator.   See Exhibit    , Letter of February 14, 2006 from Harry M. Rifkin to Michaela E. Gaudette, Case Mangaer of AAA. At issue in the hearing was the preparation by Yeo & Yeo, of audited and unaudited financial statements for CBL.  Predictably, Ms. Barron rejected the request that she be replaced.  She knew this case meant a lot to her financially.  It would and did reap her thousands of dollars in earnings above her job as a Judicial Attorney.    The AAA would not replace her.  Moreover, as was expected, Ms. Barron rejected Respondents’ expert accountant witness’ testimony in favor of the testimony of Mr. Schaffer, the accountant from Yeo & Yeo, whom she found to be credible.  She did not just reject Mr. Lombardo’s testimony, she was openly hostile to it, stating in her opinion:

Even if Ms. Barron legitimately thought that she could separate her own personal relationship with Yeo & Yeo from the testimony in the case, human nature dictates against that.  She obviously has faith in Yeo & Yeo and believes it to be a competent and honest accounting firm.  She does not know Mr. Lombardo or his Maryland firm of Sturn, Wagner, Lombardo & Co.  There is no way she would have rejected the testimony of the Yeo & Yeo accountant or found him not to be credible.  The appearance of impropriety continues and violates the AAA’s own rules.
III. THE PERJURY OF THE COFFEE BEANERY AT THE ARBITRATION

Beginning with the testimony of Joanne Shaw, the first witness called in the arbitration hearing, Petitioners repeatedly committed perjury to mislead the arbitrator.  The false, perjured testimony was relied upon by the arbitrator.  

On the first day of hearings, Joanne Shaw testified that The Coffee Beanery always listed the home addresses for terminated franchisees in the UFOC.  This is not true.  In Item 20 of the 2005 UFOC, for example, there are 22 franchisees who left the system in the prior fiscal year, 13 of which were cafes.  All of the phone numbers in the UFOC were the business numbers.  See Exhibit 1 hereto (Exhibit C-61 to the arbitration).  This is so, even though The Coffee Beanery had home phone numbers.  See Exhibit 2 hereto (Exhibit C-   to the arbitration.  One terminated café, that owned by MSE Hospitality—Wrentham, Inc., is not even listed.
  Maryland, Michigan and Federal law require that home addresses and phone numbers of terminated franchises must be provided. 
Moreover, a prospective franchisee would not even know that of the 22 closures in the system, fourteen were cafes and could not contact the café owners to ascertain the reasons behind the closures.  Of the fourteen franchised cafes that closed, the oldest was that of Allen Hart.  His café opened on March 24, 2001 and closed on December 23, 2004.  It was less than four years old.  One café, that owned by Sharif Khwaja, closed just three months after it opened.


Ms. Shaw also testified in the arbitration that The Coffee Beanery had made the changes required by the Maryland Securities Commissioner in Maryland and in all other states with registration requirements.  See Exhibit 3, Arbitration transcript at pp. 170-171.  This is not true.  The Coffee Beanery has still not identified in Maryland, or elsewhere, when it first started offering cafes.  See Exhibit 4, list of additional information required by the State of Illinois.  Item no. 2 on the list from the Illinois Attorney General provides “Disclose in item 1 the length of time the Franchisor has operated each type of store being offered and the length of time it has sold franchises for each type of store.”  The 2006 UFOC filed in Illinois provides on page 1, Item 1:

We began offering franchises on May 18, 1985 for specialty retail coffee stores and businesses in a variety of forms and locations, including kiosks, counters, malls and neighborhood café locations commencing on different dates over our history.

This is the same language that appears in the 2006 Maryland UFOC.


Had The Coffee Beanery been in compliance with the Consent Order, this information would have been disclosed.  Even the post-Consent Order 2006 Maryland UFOC does not identify when The Coffee Beanery first offered franchises for the Café concept.  See Exhibit 5,  (                                 ).  
The 2006 UFOC, filed in October, 2006, after the Consent Order was entered, continues the practice of listing only the business address and business phone numbers for terminated franchisees.   See Exhibit  , hereto, at p.  In listing business addresses and business phone numbers for terminated franchises, CBL is violating the Maryland Consent Order.  


The list of terminated franchisees in the UFOC has other deficiencies as well.   For example, Coffee Beanery Store No. 25 lists Carl and Tamme Tannehill as owners, when in fact the café was owned by Jeff and Nancy DeLay.  See Exhibit   (Exhibit C-  in arbitration).   Also, the offering circular does not disclose the owners of the Woodmill Square Café.  They are Scott Tonkovich and Henry West.  Also the closing of the Marketplace at Pelican Bay is not disclosed.  The owners were John and Sandy Eckhardt.  This is the only café that ever made money.  The question is why the closing of this one time profitable store was not disclosed as required.  One can only surmise why.  Perhaps, the Eckhardts would have warned prospective café owners about the problem with the concept as being offered by The Coffee Beanery.  Nonetheless, its closing was not disclosed and prospective franchisees seeking to contact closed café owners could not have found the Eckhardts from the UFOC.

The 2006 UFOC provides as follows at page 18, item 8, “We have negotiated purchase arragements with suppliers under which our franchisees obtain discounts of five percent (5%) to seventy percent (70%) from standard prices for items such as shipping cost, inventory, equipment, insurance and credit card processing.  We have not negotiated any contracts with suppliers which gives us a better price than the price the supplier charges to franchisees.”  This same language appeared in the UFOC provided by CBL to Respondents.  See Exhibit C-    .  Ms. Shaw admitted that the UFOC is not accurate as The Coffee Beanery in fact makes money on the products and equipment they are selling to the franchisees, but falsely denied that the UFOC language is designed to mislead anyone interested in buying a franchise.  

Ms. Shaw’s perjury certainly affected the arbitrator’s decision.  She gave Ms. Shaw’s testimony on these matters and other matters a great deal of weight, finding her to be “credible.”  Had she known of the perjured testimony, it is likely that much of Ms. Shaw’s testimony would have been rejected as not credible by any unbiased arbitrator.

Even beyond the perjury, numerous other errors by the arbitrator reflect her bias and manifest disregard of the law.   There can be no dispute that CBL knew before it sold the franchise to Respondents that the Café concept had not worked.  This testimony was not disputed.  The only dispute was the good faith effort of CBL to make it work and whether it believed in good faith that the concept could work
However, the good faith effort of CBL to make the concept work is irrelevant to the Maryland or Michigan statutory claims.  The Maryland Act states in absolute terms at §14-227 (a) (1) “ A person who sells or grants a franchise is civilly liable to the person who buys or is granted a franchise if the person who sells or grants a franchise offers to sell or sells a franchise: (ii) by means of an untrue statement of a material fact or any omission to stat a material fact necessary in order to make the statements made, in light of the circumstances under which they are made, not misleading, if the person who buys or is granted a franchise does not know of the untruth or omission.”  The Maryland act puts the burden on the seller to establish that id did not know and, in the exercise of reasonable care, could not have known of the untruth or omission.


CBL knew that it did not identify when it started to sell cafes.  That is apparent from a simple reading of its own UFOC that the information is omitted.  It also knew that it was not including the required home phone numbers.  CBL had the home numbers and produced these documents in the arbitration where they were marked as Exhibits   and           at the hearing.  It does not matter why CBL did not include this required information, only that it did not include it.

 There was no evidence that Respondents knew of the failure of the café concept and no evidence that they had the home phone numbers for cafes or even any attempt by Petitioners to present a claim that Respondents had this information.
Other manifest disregard of the facts and the law by the arbitrator which evidence her bias for Petitioners is in her utterly blatant disregard of CBL’s own documents and testimony showing that the Gift Card and DMX were mandatory programs.  At the hearing, Respondents introduced uncontroverted CBL documents which established these facts.  These documents, Exhibits   and        were not placed in dispute.  It was also not disputed that Respondents violated their obligations by not participating in the gift card program and that the DMX system was not of any great benefit to Respondents as the system was used by CBL.  Even if DMX was a beneficial system, CBL still was obligated to disclose its existence in its UFOC.  It is undisputed that it, and the associated fees were not so disclosed.  See      .  Maryland and Michigan law are abundantly clear that such obligations must be disclosed in the UFOC.  See, e.g., Maryland Bus. Reg. Code Ann.  §14-216(c)(16), which provides:
(c)  Contents. -- The prospectus shall include the following information:

. . .

(16) a description of all goods, fixtures, and services that under the franchise agreement or by practice, the franchisee…. must buy from the franchisor or a designee of the franchisor;


The arbitrator also disregarded the Pepsi contract which was required to be disclosed.  By its terms, the Pepsi contract was in place during the time the franchise offering was made to Respondents.  See Exhibit   ; Exhibit C-  to Arbitration.  CBL questioned whether it was in place, but offered no credible evidence that it was not in place under its own terms.  Moreover, as evidenced by CBL’s own 

The arbitrator deliberately brushed off Kevin Shaw’s felony conviction for grand larceny.  Whether or not it was required to be disclosed in the UFOC, it clearly should have been considered by her in judging his credibility.  In every credibility question, Ms. Barron ruled that Respondents were not credible and accepted the testimony of CBL’s witnesses.  While the arbitrator had the right to accept any particular witness’s testimony, her down the line rejection of Respondents and acceptance of Petitioners’ testimony even when the Petitioners were inconsistent or contradicted by a host of other witnesses, shows her evident bias.  Even though she remarked during the hearing that Richard Welshans testimony was consistent, even though his testimony was broken up repeatedly to accommodate other witnesses’ schedules, she did not accept what he said was true.  Instead, she accepted the testimony of Kevin Shaw, about not making an earnings claim to Respondents even though several other franchisees said that Kevin or his brother Kurt had also made earnings claims to them.
  See Exhibit   , Hearing Transcript at pp.    .
_________________
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� COMAR stands for “Code of Maryland Regulations.”


� Respondents are not suggesting that she could not accept Mr. Shaw as more credible on this or any other point than Mr. Welshans or Mr. Williams.  Rather, they are suggesting and arguing that her pattern of accepting every CBL witness and rejecting every witness for Respondents, when coupled with her rejection of the conclusions of law of the Maryland Securities Commissioner that there was a violation of Maryland franchise law in the sale of the franchise to Respondents, her relationship with Yeo & Yeo, CBL’s accounting firm, and the relationship that the AAA has with CBL and other similar businesses, reflects her bias.  The question is whether a truly independent neutral would have reached all of the conclusions reached in the arbitration.  There is no doubt that a truly independent neutral, or a judge would have at the least not reached as far as Ms. Barron did in rejecting literally every contention of Respondents, even those not necessary to or a part of the decision.  That she went so far to foreclose every argument is just more evidence of inherent bias.    
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