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1 ECONOMIC AND FINANCE COMMITTEE 

1.1 Membership 
 
The Economic and Finance Committee is established under Section 4 of the 

Parliamentary Committees Act 1991.  Section 5 states that the membership of 

the Committee is to comprise seven members of the House of Assembly.  A 

Minister of the Crown is not eligible for appointment to the Committee. 

 

The fifth Economic and Finance Committee was appointed by the House of 

Assembly on 27th April 2006 following the State Election, held 18th 

March 2006.  At its first meeting, the Member for West Torrens, Mr Tom 

Koutsantonis, was appointed Presiding Member. 

 

 The following members comprise the Fifth Committee: 
 

Mr Tom Koutsantonis MP (Presiding Member) 
Mr John Rau MP 
Mr Leon Bignell MP 
Mr Tony Piccolo MP 
Mr Mitch Williams MP 
Mr Mark Goldsworthy MP 
Mr Steven Griffiths MP 
 
Committee Executive Officer: 
Dr Paul Lobban 
 
Committee Researcher 
Ms Anna Nobis 
 
Members of the Committee are appointed pursuant to Section 20, and cease to 

be members pursuant to Section 21 of the Parliamentary Committees Act 

1991. 

 

1.2 Functions 
 

The functions of the Economic and Finance Committee are set out in Section 6 

of the Parliamentary Committees Act 1991.  They are: 
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(a) to inquire into, consider and report on such of the following matters as 

are referred to it under this Act: 

 

(i) any matter concerned with finance or economic development; 

profitability 

(ii) any matter concerned with the structure, organisation and 

efficiency of any area of public sector operations or the way in 

which efficiency and service delivery might be enhanced in any 

area of public sector operations; 

 

(iii) any matter concerned with the functions or operations of a 

particular public officer or a particular State instrumentality or 

publicly funded body (other than a statutory authority) or 

whether a particular public office or a particular State 

instrumentality (other than a statutory authority) should 

continue to exist or whether changes should be made to 

improve efficiency and effectiveness in the area; 

 

(iv) any matter concerned with regulation of business or other 

economic or financial activity or whether such regulation 

should be retained or modified in any area; 

 

(b) to perform such functions as are imposed on the committee under this 

or any other Act or by resolution of both Houses. 

 

1.3 References 
 

Pursuant to Section 16 subsection (1) of the Parliamentary Committees Act 

1991, any matter that is relevant to the functions of the Committee may be 

referred to the Committee- 

 

(a) by resolution of the House of Assembly; 

 

(b) by the Governor, by notice published in the Gazette; 
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(c) of the Committee’s own motion. 

 

Subsection (1) is in addition to and does not derogate from the provisions of 

any other Act under which a matter may be referred to the Committee. 

 

1.4 Ministerial responses 
 

Pursuant to Section 19 of the Parliamentary Committees Act 1991, if a report 

contains recommendations, the Minister with responsibility in the area 

concerned is required to respond within four months and include in the 

response statements as to – 

 

which (if any) recommendations of the Committee will be carried out and the 

manner in which they will be carried out; 

and 

which (if any) recommendations will not be carried out and the reasons for not 

carrying them out. 

 

The Minister must cause a copy of the response to a Committee’s report to be 

laid before the Committee’s appointing House within six sitting days after it is 

made. 
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2 SPECIFIC REFERENCE 
 
 
On 24 October 2007 the Economic and Finance Committee resolved to hold an 

inquiry into the efficacy of current laws regulating the franchisee/franchisor 

relationship. 

 

The committee will focus on those areas of the law that regulate the 

1. disclosure of information to potential franchisees; 

2. dispute resolution processes; 

3. formalities required of a franchisor who wishes to conduct a franchise; and 

4. any other matter considered relevant by the committee. 

 

3 CONDUCT OF THE INQUIRY  
 

3.1 Written Submissions 
 
No. Submission 
1 State Retailers Association of South Australia, “Federal Government Response 

to the Review of the Disclosure Provisions of the Franchising Code of 
Conduct”,14 November 2007 

2 Roberto Ferraro, franchisee, 15 November 2007 
3 Rachel Nielson, franchisee, 16 November 2007 
4 George Kamencak, Regional Director (SA), ACCC, 20 November 07; 28 

March 08 
5 GD & AE Brown, franchisees, 20 November 2007 
6 Mal Hemmerling, Commissioner for Consumer Affairs (SA), 3 December 

2007 
7 Colin Rayner, individual 5 December 2007 
8 Ian Mackenzie, franchisee, 6 December 2007, 25 April 2008. 
9 Ray Borradale, franchisee, 11 December 2007 
10 Christopher May, franchisee, 17 December 2007 
11 Anonymous (Cheesecake Shop), franchisee, 21December 2007 
12 C&M Hidvegi, licensee, 21 December 2007  
13 Professor Elizabeth C. Spencer, academic, 1 January 2008, 21 February 2008. 
14 Matthew Crossan, franchisee, 8 January 2008 
15 Brad Skuse, franchisee, 8 January 2008 
16 Anonymous VIP Franchisee, franchisee, 16 January 2008 
17 Franchise Council of Australia, 21 January 2008; 11 March  2008 
18 Samantha Gow, franchisee, 23 January 2008 
19 Delroy Hodson, franchisee, 23 January 2008 
20 Scott Cooper, franchisee, 24 January 2008 
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21 Leanne McCullagh, franchisee, 24 January 2008 
22 John and Lisa Fonua, franchisees, 24 January 2008 
23 Garry and  Anna Smart, franchisees, 24 January 2008 
24 Deanne De Leeuw, franchisee, 25 January 2008 
25 Anthony Le Vene, franchisee, 25 January 2008 
26 Post Office Agents Association Ltd, franchisee association, 25 January 2008 
27 Colin Varacalli, franchisee, 25 January 2008 
28 Rebecca Endicott, franchisee, 28 January 2008 
29 Les Stewart, observer, 30 January 2008 
30 Retail Traders’ Association of Western Australia, 31 January 2008 
31 Yum! Restaurants International , franchisor, 4 February 2008 
32 David Salter, franchisee, 4 February 2008 
33 Competitive Foods Australia Pty Ltd, franchisee, 4 February 2008;1 April 

2008 
34 National Pizza Association, franchisee, 5 February 2008 
35 Jenny Buchan, academic, 6 February 2008; 2 April 2008  
36 Gavin Butler, franchisee, 7 February 2008 
37 Peter Byrne, franchisee, 8 February 2008 
38 Craig Hutchens, franchisee, 11 February 2008 
39 Franchise Advisory Centre, 15 February 2008 
40 Professor Andrew Terry, academic, 19 February 2008 (“Some Thoughts on 

Franchise Regulation”; “A Risky Business”) 
41 Rick & Sue Rampling, franchisees, 22 February  2008; 

26 February  2008; 15 April 2008 
42 Peregrine Corporation, franchisee, 26 February 2008 
43 Associate Professor Frank Zumbo, academic, 3 March 2008, (“Australia’s 

Mandatory Franchising Code of Conduct: Successes, Challenges and Lessons”; 
“Commercial Unconscionability and Retial Tenancies: A State and Territory 
Perspective”; “Promoting fairer franchise agreements: A way forward?”; 
“Australian Franchising Disputes: An Examination of Causes and Remedies 
since 1998”; “Are Australia’s consumer laws fit for purpose?”; “More Classy 
Way to Recover Losses”) 

44 Franchisees Association Of Australia Incorporated, franchisee association, 13 
March 2008 

45 Shane Brook, franchisee, 17 March 2008 
46 Chris Bowden, franchisee, 23 April 2008. 
 

3.2 Hearings 
  
 
No. 

 
Date  

 
Witnesses  
 

 
1. 

 
17 October 2007 

 
Ashley Orr & Julie Richardson, franchisees  
 

 
2. 

 
14 November 2007 

State Retailers Association of South Australia – Max 
Baldock (President) and John Brownsea (Executive 
Director) 
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3. 

  
6 February 2008 

 
The Franchise Council of Australia – Alan Branch 
(lawyer), Jock Dean (franchisee), Stephen Giles 
(lawyer), Steve Wright (Executive Director of the 
Franchise Council of Australia), Rose Vis (franchisor) 
and Kurt Muller (master franchisee)  
 

 
4. 

 
11 February 2008 

 
Professor Elizabeth Spencer, Assistant Professor  of 
Law, Faculty of Law, Bond University, Gold Coast  
 

 
5. 

 
20 February 2008 

 
Associate Professor  Frank Zumbo, Australian School of 
Business, University of New South Wales  
 

 
6. 

 
 5 March 2008 

 
Competitive Foods Australia Pty Ltd  –  Ian Parker 
(Group General Manager) and Tim Castle (barrister) 
 

 
7. 

 
12 March 2008 

 
Professor Andrew Terry, Head of Business Law and 
Taxation, University of New South Wales 
 

 
8. 

 
19 March 2008 

 
Jenny Buchan, Lecturer, Business Law and Taxation, 
Australian School of Business, University of New South 
Wales  
 

 
9. 

 
19 March 2008 

 
Brad Skuse, franchisee 
 

 
10. 

 
2 April 2008 

 
The Hon. David Beddall, President of the Franchisees 
Association of Australia Incorporated 
 

 
 



   
Economic and Finance Committee - Franchises 
  Page 9. 

 

3.3 Abbreviations 
 
 
ACCC   Australian Competition and Consumer Commission 
ASIC   Australian Securities and Investments Commission 
COSBOA  Council of Small Business of Australia Ltd 
Cth    Commonwealth 
FCA   Franchise Council of Australia 
FAAI   Franchisees Association of Australia Incorporated 
FAC   Franchise Advisory Centre 
OCBA   Office for Consumer and Business Affairs  
OMA   Office of the Mediation Adviser  
POAAL  Post Office Agents Association Limited 
RTAWA  Retail Traders’ Association of WA 
SRASA  State Retailers Association of South Australia  
TPA    Trade Practices Act 1974  
The Code Trade Practices (Industry Codes – Franchising) Regulations 

1998 (The Franchising Code of Conduct) 
UCC   Uniform Commercial Code  
UNIDROIT   International Institute for the Unification of Private Law 
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 4 THE FRANCHISE MODEL  
 
 
 

4.1 Franchise Business Model 
 
 
Franchising, as defined, represents a form of co-operation between independent 

businesses.1 It has been defined as “a continuing commercial relationship whereby 

one party (the franchisor) grants to another party (the franchisee) the right to conduct 

a separate business which is, however, indelibly and publicly linked with the identity 

of the franchisor”. 2 

 

The elements of a franchise relationship are outlined in the Franchising Code of 

Conduct (the Code). The Code refers to a franchise agreement as an instrument under 

which “a person (the franchisor) grants to another person (the franchisee) the right to 

carry on the business of offering, supplying or distributing goods or services in 

Australia”. Under the Code the franchise relationship involves reliance on “a system 

or marketing plan substantially determined, controlled or suggested by the franchisor, 

or an associate of the franchisor”. Further, the operation of the business must be 

“substantially or materially associated with a trade mark, advertising or a commercial 

symbol owned, used, licensed or specified by the franchisor or an associate of the 

franchisor”. Finally, under the Code, before starting a business the franchisee must 

pay or agree to pay to the franchisor a fee or royalty.  

 

The term “franchise” is used in association with different types of enterprise. The 

common forms of franchise are: a product distribution franchise; a business format 

franchise; and a processing or manufacturing franchise.3 The second category, 

business format franchise, is the most dominant  franchise form in Australia.4 It 

characteristically involves the operation of enterprises under a common trademark and 

                                                                 
1 Stephen G. Corones, Competition Law in Australia, (4 th ed, 2007) 544. 
2 Definition adopted by in the 1979 report of the Trade Practices Consultative Committee quoted in Stephen G. 
Corones, Competition Law in Australia, (4th ed, 2007) 544. 
3 The 1976 Trade Practices Act Review Committee, known as the Swanson Committee distinguished between 
those three categories.  
4 According to Franchising Australia 2006 Survey by L. Frazer, S. Weaver and O. Wright, in 2006 there were 
approximately 960 business format franchise systems, employing over 426,500 people and enjoying an annual 
growth rate of 11 per cent.  
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on the basis of a standard operations manual proscribing a specific manner of 

conducting business.5  
 

A franchise represents a contractual relationship between two independent entities. 

Franchise operations are conducted on the basis of a written, oral or implied 

agreement. The nature of franchising, however, takes that contractual relationship 

outside the scope of traditionally understood contracts. Traditional contracts 

predominantly represent a “one shot deal”, in which a discrete obligation is performed 

at a particular time for an agreed price.6 Under a franchise contract, which is 

described as a “relational” contract, the parties are expected to perform their 

contractual duties continuously and in a cooperative way. Thus the 

franchisor/franchisee contractual relationship is described as “a working” relationship 

“set up for the mutual benefit of both parties”.7 
 

Franchise contracts are by their nature, and in comparison with traditional contracts, 

incomplete. This allows a degree of flexibility necessary to respond to changing 

business conditions. Another aspect common to relational contracts, and certainly to 

franchise agreements, is that one party may exercise more power with respect to 

controlling the overall nature of the business agreement; in the case of franchising the 

franchisor, as the owner of the brand and the business system, occupies this position.  

As a result, relational contracts may offer “little reciprocity of contractual 

obligation”.8  

 

This distribution of contractual discretion potentially exposes the weaker party to the 

risk of opportunistic behaviour on the part of the stronger party. Assistant Professor 

Elizabeth Spencer told the Committee that:  

 
The standard form, relational nature of the contract exacerbates the imbalance of power in the 
relationship and can lead to the franchisee granting too much discretion to the franchisor and 
taking on too much risk (…). The standard form implies an imbalance of power, an inability to 
negotiate, and limited alternatives for contract terms in the market. The relational quality of 
the contract means that there are many aspects of the performance that are left unspecified and 
therefore cannot be disclosed. The terms of relational contracts provide for flexibility by 

                                                                 
5 Stephen G.Corones, Competition Law in Australia, (4 th ed, 2007) 546. 
6 Bill Dixon, “What is the content of the common law obligation of good faith in commercial franchises” (2005) 33 
Australian Business Law Review 209.  
7 Dymocks Franchise Systems (NSW )Pty Ltd v Bilgola Enterprises Ltd (1999) 8 TCLR 612 at [236].  
8 Bill Dixon, “What is the content of the common law obligation of good faith in commercial franchises” (2005) 33 
Australian Business Law Review 210. 
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providing for discretion to the drafter, which throws the emphasis on the commercial 
relationship mo re on trust and so erodes the function of due diligence on the part of 
franchisee.9 

 
 
The possibility of conflict is an inherent characteristic  of a typical franchise 

relationship.10  Of interest to the Committee was whether franchisors necessarily 

exercised their increased power in the relationship to the franchisee’s detriment.  An 

argument existed to say that the countervailing effects of the market – in which 

publicised acts of franchisor belligerence towards franchisees would hurt the 

maintenance and growth of their brand – would help restrain franchisors from acting 

excessively.  While the Committee accepted this argument to an extent – and in as 

much as the market, and self- interest, acts as a restraint on any business’s impulses to 

offend corporate and public sensibilities – evidence received throughout the inquiry 

clearly indicated the power imbalance embedded in franchise contracts is still being 

used oppressively against franchisees.  

 
 

4.2 The Current Regulatory Framework 
 
 
The franchise industry is regulated under the Franchising Code of Conduct (the Code) 

introduced in 1998 and set out in the Trade Practices (Industry Codes – Franchising) 

Regulations 1998. The Code is a mandatory industry code under the Commonwealth 

Trade Practices Act 1974 (the TPA) and binds all the participants in the industry. A 

breach of the Code amounts to a breach of the TPA. Section 51AD of the TPA 

expressly states that “a corporation must not, in trade or commerce, contravene an 

applicable industry code”.  

 

The Code and the TPA are pieces of Commonwealth legislation. The  TPA and the 

Code find their constitutional root in the corporations power, the trade and commerce 

power and the territories power.11 The State and Territory Fair Trading Acts contain 

provisions that are equivalent to a number of the TPA provisions.12 The State and 

                                                                 
9 Submission by Elizabeth C. Spencer, 1 January 2008, pp. 2-3. 
10 Bill Dixon, “What is the content of the common law obligation of good faith in commercial franchises” (2005) 
33 Australian Business Law Review 210. 
11 Russel V. Miller, Miller’s Annotated Trade Practices Act 1974 (24th ed, 2003) 121. 
12 The State and Territory provisions only partially resemble the TPA provisions. In particular the application of 
the provisions to the franchises may be restricted under the FTA. For example section 57 of the FT (SA) states: “A 
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Territory legislation, however, does not contain any regulations resembling the 

Franchising Code of Conduct.    

 

Apart from the regulation imposed under the Franchising Code of Conduct, the 

conduct of parties involved in franchise is subject to the application of the general 

provisions of the TPA; in particular, the provisions in Pt V, Div 1 of the TPA 

prohibiting misleading or deceptive conduct (section 52), making false or misleading 

representations (section 53) and false or misleading representations concerning the 

profitability or risk or any other material aspect of any business activity (section 59). 

Similar provisions are enacted in State and Territory Fair Trading Acts.  

 

Section 52 of the TPA is a comprehensive provision applying to wide categories of 

commercial conduct. While the provision does not create specific liability it 

establishes a powerful norm of conduct – a prohibition against misleading or 

deceptive conduct. The consequences of a failure to observe that norm are legislated 

for in the TPA or under general law. 13  

 

Additionally, Pt IVA of the TPA deals with unconscionable conduct. The application 

of these provisions extends to conduct engaged in at the pre-contractual as well as 

contract performance stage of the franchise relationship.  Section 51AC of the TPA in 

particular states that in determining whether a corporation has engaged in 

unconscionable conduct, a Court may have regard to the requirements of any 

applicable industry code.  In effect, any non-compliance with the Code on the part of 

a franchisor or franchisee can constitute a breach of the TPA. A party who is a victim 

of unconscionable conduct under s 51AC of the TPA can bring an action for damages 

under s 82, seek injunctive relief under s 80 or other orders under s 87. 

 

The TPA’s criminal offences provisions under Part VC and s 79 may have application 

in the context of franchises.  

 

                                                                                                                                                                                          
person must not, in trade or commerce, in connection with the supply or possible supply of goods or services to 
another person, engage in conduct that is, in all the circumstances, unconscionable.” The provision is not 
applicable to the franchise context.  
13 Brown v Jam Factory Pty Ltd (1981) 53 FLR 340 
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Additionally, the common law offers a number of remedies and courses of action that 

can be utilised by parties entering a franchise relationship. Among those are the 

doctrines of fraudulent misrepresentation, tortious misrepresentation, innocent 

misrepresentation, undue influence and equitable estoppel.  

 

The majority of the statutory and common law causes of action as well as these 

remedies can be pursued by the respective parties simultaneously depending on the 

circumstances of the particular case.   

 
 

4.3 The Franchise Relationship  
 
 
As with any other business activity, franchising carries risks. The Committee noted 

that some of the risks involved are inherent to the franchise relationship and stood 

behind the regulatory intervention into the franchise sector.  

 
The Explanatory Statement to the Franchising Code of Conduct provides:  
 

The high levels of disputation and litigation in the sector arise from the fundamental nature of 
franchising arrangements, which differ significantly from other business ventures. Essentially, 
franchising arrangements result in a separation between the ownership and the control of the 
capital assets of a business. A franchisee invests in the business and bears the majority of the 
risk associated with the operation of a particular outlet, while the franchisor maintains control 
over the design of the overall system and the quality of the output. Difficulties arise when a 
franchisor uses that control in an opportunistic manner for its own benefit rather that the 
benefit of the group as a whole.14  

 
In the franchise relationship the franchisor occupies a controlling position with their  

accumulated capital predominantly embodied in the commercial value of the brand or 

business model. For that reason the franchisor has a vested interest in protecting their  

reputation and maintaining the quality standards developed within the ir system. 

Anything that may potentially cause a deterioration of the commercial value of the 

name or quality standards represents a risk for the franchisor. A specific risk to which 

franchisors are exposed is so-called franchisee “free-riding”.15 “Free-riding” is 

characterised by a franchisee seeking to maximise returns from their business by 

reducing their costs, especially those related to maintaining the integrity and standards 

                                                                 
14 Trade Practices (Industry Codes – Franchising) Regulations 1998 1998 NO.162, Explanatory Statement, at 
http://www.austlii.edu.au/au/legis/cth/num_reg_es/tpcr19981998n162545.html (accessed on 18 March 2008). 
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of the franchise brand.  In doing this the franchisee degrades the currency of the 

trademark in which the franchisor has invested.  The primary instrument for 

countering this behaviour is the franchise contract – specifically a broad contractual 

discretion within the agreement which may be used to maintain and protect the 

franchise trademark. 16 

 

Professor Andrew Terry, of the University of New South Wales, exp lained the notion 

of franchisor control:  

  
The franchisor must have the right and the power to get rid of non-performing franchisees, 
because a non-performing franchisee risks not only the intellectual property of the franchisor 
but also the investment of every other franchisee. If you have had a bad experience in one 
particular franchise outlet, you are going to take it out against that franchise system. That is 
one of the by products of standardisation and uniformity, which distinguish franchises. The 
franchisor has to have the power to get rid of non-performing franchisees or those who are not 
acting in accordance with the system. Not only that, the franchisor must have the power to 
respond, to introduce new menu items, new shop fits, or new whatever. The reality is that, if 
you have a franchise system of a substantial size, it is wonderful to think that all the 
franchisees will get together and agree to do something, but it does not work like that. That is 
not how it is, and that is not how it can be. It has to be a one-sided agreement. For the 
franchisor, I think that it is the reality. It should not be surprising.17 

 
 
A comment by a master franchisee, an entity equivalent to a franchisor, supported that 
view: 
 

It is not a democracy because, for example, in our case, Cartridge World, or VIP, created the 
brand that needs to keep control of it. When you do not have control of it, I have seen the 
downside when franchisees run amok and start making all sorts of weird and wonderful 
advertising claims and all sorts of statements to their customers. We have to keep them in 
line.18   

 
The position of the franchisee on the other hand is commonly compared with that of 

an investor. The risks associated with entering the franchise arrangement from the 

franchisee’s point of view are predominantly financial. The initial step of setting up a 

franchise requires substantial up-front investment that usually covers the franchise 

fee, equipment costs, set-up fees and other expenses. The majority of those costs can 

not be fully recovered in the case of the franchise’s failure. Additionally, during the 

operation of the business the franchisee incurs ongoing business costs such as rent and 

employee wages. It is common for franchisees to rely on borrowed capital which adds 

                                                                                                                                                                                          
15 Bill Dixon, “What is the content of the common law obligation of good faith in commercial franchises” (2005) 
33 Australian Business Law Review 209. 
16 Ibid. 
17 Committee Hansard, 12 March 2007, pp. 102 - 3. 
18 Committee Hansard, 6 February 2008, p. 55.  
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the costs of servicing loans and increases the risks to which the franchisee is exposed. 

Evidence has demonstrated that it is common for franchisees to use the family homes 

as security for the borrowed capital. Furthermore, a frequent lack of business 

experience, unequal access to information about the particular franchise system and a 

disparity in economic leverage makes the franchisee the more vulnerable participant 

of the franchise arrangement.  

 

The Committee was told that while franchises may have risks for both parties, their 

uniqueness lay in the (notional) mitigation of these risks through the interdependence 

inherent in the system; an interdependence that encourages mutual support between 

parties because of a recognition of the importance of each other’s interests to the 

success of the total enterprise.  Evidence received by the Committee, however, 

indicated that such ideals often fall victim to the self- interest of one or the other party. 
 

The way in which the franchise relationship develops often reflects the power 

dynamics embedded in the franchise agreement.  That is, the franchisor’s position as 

the provider of the franchise opportunity – complete with their superior access to 

information, business experience and capital – means the franchisee, even those with 

experience and capital, enter the agreement in an inferior position to their “partner”. 

 
In what appears to be an all too common occurrence in Franchising the Franchisee is  indeed in 
a very vulnerable position in a Franchise Agreement under a hardened or well practiced 
Franchisor. It is undeniable that a Franchisor has considerable advantage in relation to both 
influence and knowledge of the franchised business, and this knowledge of the business is 
crucial to a franchisee making an informed decision when considering entering into a 
franchise agreement or renewing an agreement.19 

 
 
This power dynamic is reflected in the terms of the contract, with the franchisor 

reserving various discretions and maintaining a heightened level of control over the 

operations of individual franchises, and in the agreements usually being offered on a 

“take it or leave it” basis, reducing or extinguishing the opportunity for pre-

contractual negotiations. 
 

This observation is important in the context of the established principles of contract 

law. The Committee heard references to principles such as freedom of contract and 

the sanctity of contracts yet the extent to which these principles apply to franchise 
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contracts is subject to debate. While some contributors relied heavily on the 

application of those principles in constructing their arguments, the majority of 

academics who provided evidence argued for a limited application of these doctrines 

to franchise contracts.20 The basic premise on which the principles of freedom of 

contract and sanctity of contract rest is that contracts are negotiated at arm’s length by 

equally positioned participants in the bargaining process. As became evident, that 

condition is not met in the typical franchise arrangement.  

 

Given the atypical nature of the franchise contract – two business entities bound 

together in a contract seeking mutual and separate profitability – it is unsurprisingly 

susceptible to disputation.  Franchise relationships typically proceed through three 

primary phases – initiation, maintenance and termination – which form fault lines 

around which conflict tends to aggregate.  

 

 

4.4 The Current State of the Industry  
 
 
It was apparent to the Committee tha t there is a divergence of opinion within the 

industry – both participants and regulators – as to the effectiveness of the current 

regulatory regime. 

 
The Franchise Council of Australia (FCA)21 asserted: 
 

Industry statistics confirm that franchising continues to prosper throughout Australia, 
including in South Australia. The FCA does not believe there are any endemic problems in 
franchising, a view confirmed by the recent Federal review of the Franchising Code of 
Conduct. […] 
All participants in the franchis e sector acknowledge that the current Federal regulatory 
framework is working well. […] 
The FCA believes the current regulatory environment creates a fair balance between the need 
for effective regulation supported by a strong and well resourced regulator, and the importance 
of minimising compliance costs for this entrepreneurial sector.[…] 
The FCA does not believe that current laws disadvantage franchisees. Indeed the laws provide 
strong protection for franchisees. Australia has the most comprehensive franchise regulatory 
framework in the world.22 
 

                                                                                                                                                                                          
19 Submission by Scott Cooper, 24 January 2008, p. 2.  
20 Committee Hansard, 12 March 2007, p. 103. 
21 Franchise Council of Australia in the submission to this inquiry describes its own role as being ‘the peak 
industry body representing franchisors, franchisees, service providers and suppliers involved in franchising’. 
Submission by Franchise Council of Australia, 21 January 2008, p. 3.   
22 Submission by Franchise Council of Australia, 21 January 2008, p. 3.   
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In the same submission the FCA acknowledged there were views to the contrary but 

characterised them as in the main emanating from a minority of industry participants 

seeking to lay blame for their failures on flaws in the Code.  

 
The Inquiry will no doubt receive submissions from various parties asserting that the current 
regulatory framework is inadequate. The real issue to determine is whether, in the context of 
the stated objectives of the Code, there is a systematic problem within the sector that requires 
change to a successful regulatory structure. The FCA is not privy to all submissions, so cannot 
provide a predetermined response. However our own experiences with the FCA Member 
Standards provides some insight into the likely nature of submissions you will receive. To the 
extent that they are of commercial substance they are likely in the main to relate to matters 
already covered within the Code, to matters that would be a breach of existing law such as the 
Trade Practices Act, to conduct of third parties such as landlords, to matters that resulted from 
poor franchisee due diligence or to matters for which it would be almost impossible to provide 
any legislative protection.23     

 
The State Retailers Associa tion of South Australia’s (SRASA) concerns focused on 

their characterisation of franchising as a form of “honey trap” into which 

inexperienced franchisees were lured by promises of success: 

 
We come across a lot of franchising problems and, obviously, it is the problems you hear 
about, not necessarily the good news stories. The good news stories are in The Advertiser and 
the problems are in the courts, and sometimes you can find nothing about them. But we have 
some major concerns, because we feel that the notion out there is that, if you really want to 
succeed in business, get into a franchise; everything is found for you and “she’ll be right” and 
you’ll have your new four-wheel-drive within six months. But that certainly isn’t the case in 
most of them, and I thin k it is almost the case of lambs to the slaughter, certainly in many of 
those that I come across. Also, at the end of the day, a lot of people who, because of their lack 
of business acumen, get drawn into the ability to be a businessperson on the promises that 
they’ll be made that when , in actual fact , nothing could be further from the truth.24  

 
 
This constituted, at best, an implicit criticism specifically of the regulatory regime, but 

it did reiterate a common concern among submissions as to a pervasive sense within 

the industry that the inherent and tangible risks associated with franchising were 

frequently obscured by the aura of achievable, if not guaranteed, prosperity the 

industry’s proponents had managed to project. 

 

A majority of franchisees who contributed to the inquiry, and most industry 

academics, expressed their dissatisfaction with the current regulatory regime and the 

level of protection that was in practice given to franchisees. The FCA’s praise of the 

current system was a largely isolated view. 
 

                                                                 
23 Submission by Franchise Council of Australia, 21 January 2008, p. 22.   
24 Committee Hansard, 14 November 2007, p. 14. 
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As if to underline the sense of underlying dissatisfaction within the sector, the 

Committee noted that the 1998 Explanatory Statement to the Trade Practices 

(Industry Codes – Franchising) Regulations 1998, the legislative instrument that 

introduced the Franchising Code of Conduct, outlined the major problems in the then 

newly regulated franchising sector as being:  

§ inadequate levels of disclosure in franchise agreements;  

§ clauses in agreements that allow franchisors to unilaterally vary terms; 

§ misrepresentation by franchisors;  

§ hidden commissions and fees;  

§ the high cost of actions under the TPA;  

§ difficulties experienced by franchisees in obtaining redress from infringing franchisors;  

§ Churning of franchises;  

§ encroachment of company stores on franchisees' areas;  

§ lack of appreciation by business advisers of the pitfalls associated with franchising; and  

§ franchisees' lack of understanding of the skills, experience and capital necessary to 
succeed. 25 

The evidence received by the Committee ten years on demonstrated that the problems 

identified a decade ago persist despite the efforts to address them.  

 
 

4.5 The 2006 Matthews Review 
 
 
The most recent re-examination of the state of the industry was the 2006 Review of 

the Disclosure Provisions of the Franchising Code of Conduct undertaken by the then 

Federal Government and chaired by Graeme Matthews, a partner at KPMG.  

 

The review produced 34 recommendations, some of which were incorporated into the 

Code and came into effect on 1 March 2008.  The main recommendations to be 

adopted included: 

 
• requiring franchisors to make available the names and contact details or all 

terminated, non-renewed or otherwise discontinued franchisees for the 
previous three years; 

                                                                 
25 Trade Practices (Industry Codes – Franchising) Regulations 1998 1998 NO.162, Explanatory  Statement, at 
http://www.austlii.edu.au/au/legis/cth/num_reg_es/tpcr19981998n162545.html (accessed on 18 March 2008). 
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• providing franchisees with the final copy of the franchise agreement 14 days 
prior to execution; 

• requiring franchisors to provide copies of all agreements – such as leases, 
restraint of trade agreements, confidentiality agreements,  franchisees are 
required to enter into as part of the franchise agreement; 

• requiring the franchisor to disclose the franchise history of the site of the 
proposed franchise; 

• requiring the ongoing disclosure of materially relevant material throughout the 
agreement within 14 days.26 

 
In assessing the outcomes of this review, Associa te Professor Frank Zumbo stressed 

the need for a regular (not less than triennially) and comprehensive review of the 

Code.27 In Associate Professor Zumbo’s view, the Code was a mechanism specifically 

intended to “evolve and meet particular challenges in the industry”.28  

 
 

5 AREAS OF CONCERN IN THE FRANCHISE SECTOR 
 
 

 5.1 Disclosure 
 
 
Under the Code, the disclosure of information about a prospective franchise to a 

potential franchisee is a critical first stage in the formation of a franchise agreement.  

 

Part 2 of the Code outlines the disclosure requirements on franchisors, namely to 

provide a prescribed form of documents relating to the performance of the potential 

franchise, and the requirement for franchisees to attest to having received, read and 

had a reasonable opportunity to understand the disclosure document and the Code.29 

 

In this sense the process is superficially similar to other forms of prescribed corporate 

disclosure, such as the issuing of a prospectus, required by the Australian Securities 

and Investments Commission (ASIC) and is common to many areas of regulatory 

intervention. 30 The basic rationale for disclosure, as Professor Spencer outlined to the 

                                                                 
26 See:  Submissions from the State Retailers Association of South Australia and the 21 February 2008 submission 
from Professor Spencer for a summary of the then Commonwealth Government’s response to the Matthew’s 
recommendations.  See also ACCC, “Franchise Code of Conduct amendments” fact sheet: 
http://www.accc.gov.au/content/index.phtml/itemId/815467. 
27 Submission by Frank Zumbo, 3 March 2008, p 3. 
28 Committee Hansard, 20 February 2008, p . 68.  
29 Franchising Code of Conduct, clause 11.  
30 Submission by Elizabeth C. Spencer, 1 January 2008, p.14. 
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Committee, is to “facilitate private bargaining [through] improved transparency”, to 

“provide market participants with equal access to information that helps recipients to 

make better- informed choices among the alternatives in the market” and to “level the 

playing field” while striving to “promote trust and boost confidence in the market”.31  

 

A bland requirement to disclose, however, is not of itself sufficient to achieve these 

goals.  Given the role disclosure plays in convincing potential franchisees to finally 

commit to an agreement, a simple disclosure mechanism may indeed encourage the 

disclosure of “inaccurate or incomplete information” that, as Professor Spencer warns, 

“fails to identify actual, existing concerns; promotes unjustified fears; produces false 

sense of security; perpetuates misinformation; and/or promotes under or over 

reaction”.32 In fact, Professor Spencer informed the Committee that “[i]n the 

regulation of franchising disclosure has been charged with harming the very consumer 

it purports to protect”. 33  

 

The Committee noted that according to research conducted in other fields, disclosure 

can operate as an effective regulatory measure if there are certain conditions put in 

place. According to Professor Spencer, an “effective disclosure strategy” in 

franchising must be based on three “functions”: 

  
First, informational regulation must gauge the extent and magnitude of the risks, in order to be 
designed to addresses these risks. Second, it must ensure that reliable information is obtained 
and disseminated in accessible and useable form, so that franchisees can assess and use 
information that they can rely upon. Third, disclosure must ensure that franchisees can act 
upon the information; otherwise no matter how reliable, accessible and useable the 
information may be, it is ineffective. Because there is a transaction cost for a franchisee to 
assimilate and use the information and because there may be opportunity costs, if it does not 
meet these conditions, disclosure may be counterproductive. 34 
 

 
The quality and effectiveness of disclosure largely depends on the system supporting 

it. The “relational” nature of the franchise contract – that is, a contract concerning an 

ongoing relationship between the parties rather than a one-off, “transactional” 

agreement - precludes the parties from framing their relationship in comprehensive, or 

discrete, contractual terms. This need to retain a certain “flexibility” in the contract, 

Professor Spencer claims, “erodes the function of due diligence on the part of the 

                                                                 
31 Submission by Elizabeth C. Spencer, 1 January 2008, p.15. 
32 Ibid. 
33 Submission by Elizabeth C. Spencer, 1  January 2008, p. 14. 
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franchisee”.35 The disclosure requirements under the Franchising Code of Conduct are 

designed to address that type of information deficiency by proscribing a structured 

form of written disclosure.  

 

In this context one of the most pressing concerns identified by a number of witnesses 

was the fact that the information that is most needed by franchisees is in some cases 

simply not disclosed.  

 

Professor Spencer commented: 

 
While disclosure purports to provide a franchisee with the necessary information about the 
nature of the investment and business commitment, the information that is most needed is not 
always provided. 36  

 
 
The Franchisees Association of Australia Incorporated (FAAI) submitted:  
 

Franchising remains a “trap for the unwary”. In particular there’s a wide chasm between what 
is, and what ought to be disclosed. Franchisees are often misled by thick disclosure 
agreements which disclose very little. e.g. “goodwill” is rarely discussed or disclosed. (…) 
Nor are “Exit costs” often discussed or disclosed. Yet they too are vital.37 

 
The following exchange between the Committee and Associate Professor Zumbo 

elaborated this position: 

 
318 The PRESIDING MEMBER: […]. You talk about a lot of statutory protections to put in 
place for franchisees. We brought this up last time with Professor Spencer at Bond University. 
How do you legislate against stupidity? I mean that in a kind way, because the contract is all 
there, there are no hidden clauses. 
 
Assoc. Prof. ZUMBO: Can I say that sometimes it is not all there, that vital information is 
missed. It is not provided to the franchisee, who has no way of accessing that information. 
Franchisees must take responsibility for due diligence but, if they don't have all the 
information they need to make appropriate inquiries, to make the assessment of the impact on 
the potential viability of a business, they will be behind the eight -ball before they start up. So, 
no, you do not legislate against stupidity. If you are stupid, if you have been given all the 
necessary information and you have not responded to it, well, that is your tough luck. With all 
due respect, I do not believe that they have that full information at the moment. It has been 
hedged in key areas, it is limited in key areas, and it is selective in key areas. Against the 
standard need to minimise regulatory burden, regulation should be the minimum to achieve an 
effective result.38 

 

                                                                                                                                                                                          
34 Submission by Elizabeth C. Spencer, 1 January 2008, p. 15. 
35 Submission by Elizabeth C. Spencer, 1 January 2008, p. 3. 
36 Submission by Elizabeth C. Spencer, 1 January 2008, p. 16. 
37 Submission by Franchisees Association of Australia Incorporated, 13 March 2008, p. 2.  
38 Committee Hansard, 20 February 2008, pp. 73-74. 
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From the perspective of the FCA, however, asserting that franchisors do not “fully 

disclose” glosses over both the scope and intent of the Code’s provisions and the 

responsibilities on potential franchisees to fully investigate their proposed investment. 

 
The Code requires franchisors to disclose more than 250 items as a starting point to the 
franchisee’s due diligence. The disclosure document is not intended to be an exhaustive source 
of all information – as stated on the front page it provide “some” of the information required 
to make an informed decision. Franchisees must accept responsibility for the investment 
decision. They cannot simply assert that the franchisor did not “fully disclose”.39 

 
 
In support of this, the FCA’s submission drew attention to the Code’s requirement 

that a statement be placed on the first page of the disclosure document expressly 

recommending caution and outlining steps franchisees must take before signing a 

franchise agreement.40    

 
The FCA’s endorsement of the current system, repeated elsewhere with respect to 

other elements of the Code’s regulatory regime, failed to assuage the Committee’s 

concerns regarding the current disclosure provisions.  

 

Of particular concern was the Committee’s observation that despite some limited 

monitoring and enforcement, the obligation to disclose information is largely self-

regulatory in nature.41 Professor Spencer’s submission argued such a system 

inherently undermined the reliability of the information it produced:  

 
Just as franchisors collectively have an interest in marketing franchising as business 
opportunity, each individual franchisor is in the business of selling franchises and so has an 
interest in projecting a positive image. The lack of monitoring of disclosure documents 
increases any franchisor temptation to provide more favourable information that is warranted, 
to leave out select details, or to minimise the importance of the disclosed information in 
discussions with a franchisee.42   

 
Professor Spencer argued that the Code’s disclosure requirements should be enhanced 

through the introduction of some form of external monitoring.43 Such monitoring 

could incorporate enforcement mechanisms to encourage improved transparency.  

 

                                                                 
39 Submission by FCA, 21 January 2008, p. 22. 
40 Franchising Code of Conduct, Annexures 1 & 2, item 1. 
41 Submission by Elizabeth C. Spencer, 1 January 2008, p. 1. 
42 Submission by Elizabeth C. Spencer, 1 January 2008, p. 17. 
43 Submission by Elizabeth C. Spencer, 1January 2008, p. 1. 
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Witnesses providing evidence to the inquiry also expressed concern about the length, 

comprehensibility and utility of disclosure documents to the “average franchisee”. 

  

For disclosure to be effective, the information must be accessible to a franchisee, but physical 
accessibility and presentation can detract from its effectiveness. Accessibility may be 
compromised by the use of obscure language or “legalese” and discrepancies in legal advice. 
Disclosure documents written by franchisors’ lawyers often employ formalized language a 
franchisee is not likely to use if it does not understand.44  
 

 
Part of the problem, the Committee was told, was that a typical disclosure document 

often reproduces information already in the franchise agreement, despite being 

designed to complement the information contained in the contract, thereby 

reproducing already available information when other, perhaps more useful 

information, is not disclosed at all.45 

 

Contributors to the inquiry agreed that the success of a disclosure regime should be 

measured by reference to the level of information that actually reaches and is relied on 

by the franchisees.  

 
A strategic targeting of information is critical, and not simply scattered through the process of 
disclosure. The more you disclose the less they may read. So, the disclosure has to be relevant, 
it has to be meaningful, and it has to be clear and succinct.46  

 
A further problematic aspect of disclosure related to its timing during the transaction. 

For an informed decision about entering into a franchise agreement to be made 

disclosure needs to be made early in the potential franchisees assessment process; the 

Committee learned this was often not the case.47 Ms Jenny Buchan, of the University 

of New South Wales, further explained:  

 
The timing of the issue of disclosure means that a franchisee is psychologically fully 
committed to become a franchisee of the franchise system they get the disclosure for before 
getting the disclosure. Franchisees do not compare several disclosure documents as they have 
to pay a deposit before being given the document. It the franchise offering does not “add up”, 
it is extremely difficult for the intending franchisee’s advisers to dissuade potential franchisees 
at this stage.48  
 
 

                                                                 
44 Submission by Elizabeth C. Spencer, 1 January 2008, p. 18. 
45 Committee Hansard, 12 March 2008, p. 106. 
46 Committee Hansard, 20 February 2008, p. 76. 
47 Submission by Elizabeth C. Spencer, 1 January 2008, p. 18. 
48 Submission by Jenny Buchan, 6 February 2008, p 2.   
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Contributors to the inquiry pointed to various psychological factors influencing the 

behaviour of franchisees in the pre-contractual stages of the franchise relationship. 

For example, Professor Spencer’s submission refers to the often perilous optimism 

and overconfidence characteristic of prospective franchisees.  

 
Studies show that people often have higher expectations of their own abilities than justified by 
objective tests. A prospective franchisee may look at an underperforming location and be 
overconfident in his or her ability to overcome obstacles. Studies also show that 
overconfidence can lead people to believe that they have better-than-average abilities to judge 
character so that they substantially overrate their own capacity to evaluate trustworthiness of 
others. These factors can prevent a franchisee from realistic assessment of its future business 
partner. 49 

 
 
 
Due Diligence 
 
 
Notwithstanding the limitations of the disclosure process, the Committee was of the 

opinion that the effectiveness of franchisee due diligence is nevertheless critical to the 

future success of their enterprise.  The Committee acknowledged that while regulation 

may contain significant safeguard measures, it is never able to shield small businesses 

from errors in decision-making and the negative consequences of commercial risk 

taking.  

 
Regulation has a vital and acknowledged role in protecting franchisees, but it cannot remove 
commercial risk. It cannot remove the possibility of failure or guarantee success. Ultimately, a 
prospective franchisee’s best protection against failure is educated, informed and 
conscientious due diligence.50  

 
In addition to the disclosure requirements in the Code, franchisees are expected to 

seek advice from lawyers, accountants and business advisers. The Committee learned 

from evidence that the instances of franchisees neglecting to seek or follow 

professional advice are widespread.  In correspondence to the Committee, the FCA 

identified the main causes of franchisee failure to undertake effective due diligence as 

being: 

 
(1) aversion to incurring the costs of professional advice; 
(2) lack of understanding as to the value of professional advice or reluctance to seek advice; 
(3) a belief that they do not need assistance; and/or  
(4) ignorance of the Code requirement.51  

 
 
                                                                 
49 Submission by Elizabeth C. Spencer, 1 January 2008, p. 18. 
50 Committees Hansard, 12 March 2008, p 102.  
51 Submission by FCA, 11 March 2008, p 1.  
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As the last point implies, the Code strongly encourages advice be sought but does not 

mandate it. The Committee noted the possibility of making the advice process 

mandatory under the Code, a suggestion rejected by the FCA: 

 

The only action that would be likely to improve the situation would be to require professional 
advice to be a mandatory pre-condition to signing a franchise agreement. However this would 
impose additional costs upon those prospective franchisees who are capable of making an 
informed decision. It would also appear to run contrary to fundamental principles of freedom 
of choice. The FCA is not aware of any similar pre -condition even in relation to consumer 
transactions involving mortgages and guarantees. There is certainly no precedent for such a 
requirement in franchise legislation anywhere in the world.52  

 
 
Yet the evidence of Ms Buchan argued that assertions of self-sufficiency on the part 

of franchisees by groups like the FCA are counteracted by the inability of many 

potential franchisees to conduct adequate due diligence. As Ms Buchan explained, 

comprehensive due diligence is an often expensive and obstructed process.  Ms 

Buchan pointed to the fact that franchisees do not tend to register their business 

names, making a potential franchisee’s task of tracking down, via the public record, 

and contacting prior or other franchisees for the purposes of information gathering 

very difficult.  In addition, the corporate structure of franchisor businesses can often 

be complex and complicates the potential franchisee’s task of knowing exactly with 

whom they will be dealing (and contractually associated with). 

 
Ms Buchan submitted that public companies, representing approximately 14 per cent 

of franchisors, publish public company reports that “do not contain meaningful 

information about the franchise division”. 53 Further, access to information about 

trusts, which is a business form adopted by approximately 10 per cent of franchisors, 

is even more restricted. In those circumstances, Ms Buchan sees holding the 

franchisees responsible for lack of adequate due diligence as pure “blame-casting”: 

“The franchisee thus has to accept what the franchisor has disclosed, ask more 

questions and hope the franchisor provides full answers, or walk away”.54  

 
 
 
No experience necessary 
 

                                                                 
52 Submission by FCA, 11 March 2008, p 2. 
53 Submission by Jenny Buchan, 6 February 2008, p 3 
54 Submission by Jenny Buchan, 6 February 2008, p 3. 
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The debate surrounding the efficacy of due diligence processes – both those required 

in the Code and the effectiveness of franchisee efforts – is informed by the 

preponderance of inexperienced businesspeople who seek to enter the franchise sector 

as franchisees. Part of the attraction of the franchise model is that franchisor 

marketing efforts often stress the unimportance of previous business experience on the 

part of prospective franchisees; in fact research55 suggests that franchisee candidates 

without previous business experience are often the preferred candidates of franchisors. 

It is not uncommon for franchisors to support their recruiting campaigns with 

promises of a certain lifestyle or that entering a franchise effectively amounts to 

“buying a job”. 56 In a tight employment market franchisors must seek to direct their 

message to the workplace’s prevailing desires or aspirations, namely the acquisition 

of a potentially significant income with the personal independence of being a 

“business owner”.  An example the Committee considered during the inquiry was the  

following extract from a franchisor newsletter: 

 
Franchising generally is seen as a more risky investment than it was 12 months ago. Franchise 
systems therefore need to focus on addressing that perception in the context of their own 
system, showing they are lower risk and providing greater levels of comfort concerning 
financial return.  
Franchisors may well have to consider more aggressive promotion of the likely financial 
return of the franchise, particularly if they are seeking to attract significant investment. We 
have identified the explicit promotion of return on investment as an important mega-trend in 
franchisee recruitment, and one that will distinguish better franchise systems from the also 
rans. However it is important to ensure any statements are properly validated so that 
franchisors can make bolder statements without increasing risk. 57 

 
Yet even for all of this appealing to the inexperienced potential franchisee, it was the 

Committee’s view that basic business acumen would nevertheless be a quality sought 

by self- interested, prescient, good faith franchisors choosing their franchisees.  

 
That view was confirmed by a comment from master franchisee Jock Dean: 
 

It is so critical that you get the right person for the job. You cannot take Fred Bloggs from 
Mitsubishi who just put out his hand and put him in a franchise. He has to be trained 
properly.58  
 

Mr David Beddall, President of the FAAI reinforced this concern: 
 

                                                                 
55 Lorelle Frazer and Hume Winzar, ‘Exits and expectations: why disappointed franchisees leave’ Journal of 
Business Research 58 (2005) 1534-1542. 
56 Ibid. 
57 Franchising Focus, Newsletter, February 2008. 
58 Committee Hansard, 6 February 2008, p. 55. 
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I have heard many franchisors say that you need only two things to buy a franchise: a pulse 
and a chequebook.59  
 

That type of negative stereotype, in Mr Beddall’s view,  can be contrasted with the 

practices of well established and highly recommended franchise models. The 

Committee was informed of franchise systems, such as McDonald’s, that offer, and 

indeed require the completion of, extensive training courses (up to 12 months in some 

cases) and impose stringent selection criteria during their franchisee recruitment 

processes.  

 

Evidence received by the Committee indicated these sorts of standards were not 

necessarily representative of the industry as a whole, indeed far from it.  The risks 

associated with poor franchisee selection and training are manifold; the franchisor 

risks the costs associated with a poorly operating or failed franchise – costs that 

include the erosion of the brand as a whole; the industry suffers costs to its reputation 

and profitability; and, most heavily, the individual franchisee runs the often severe 

risk of losing what is usually a significant, if not devastating, personal and financial 

investment. 

 

The Committee inquired into the practical implications of recruiting franchisees on a 

“no previous experience necessary” basis. Professor Terry defended the practice:   

 
I don't have any problem with the “no experience required”. The reason that franchising is 
attractive to someone wanting to get into business is a proven system—and I make a 
distinction between a system and a proven system. 
 … 
The proven system, the support and the training: I would say that your first comment “no 
experience” picks up the training part, but there are some franchise systems that obviously 
acquire particular experience. You can't be a real estate franchisee if you don't have a real 
estate licence, basically, but most franchises don't fit within that. If there are no technical skills 
required, I think that franchisors are looking for people who have the right attitude; put them 
through the psychometrics and make sure they have got the right compatibility and personality 
for this. I think that franchisors would prefer people with no experience so they can train the 
people to do it in the way of the system. If you spent years running your own sushi bar or 
something, you're probably not going to be the ideal franchisee for the franchise system 
because you're so used to doing it your way. Maybe your sushi is better than the franchise 
system sushi, but that's not the point. You're now part of a franchise system and the price that 
a franchisee pays, the price that the franchisee has to appreciate they pay—and this is another 
reason for education—is you have got to be entrepreneurial to make that investment in a 
franchise system, but once you're a franchisee, you do it the system way. Your discretion has 
gone.60 

 
 

                                                                 
59 Committee Hansard, 2 April 2008, p. 140.  
60 Committee Hansard, 12 March 2008, p. 104. 
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A lack of business experience among newly recruited franchisees was remarked upon   

by several witnesses. Part of the debate on this issue surrounded the availability and 

effectiveness of education programs designed to inform prospective but inexperienced 

franchisees of what the industry involved. In the opinion of some witnesses the ability 

of such courses to meet their objectives was limited not just by the course curricula 

but the willingness of prospective franchisees to enrol.  Professor Terry said as much 

in response to the Committee’s suggestion franchisees should be forced to undergo a 

process similar to obtaining a driver’s licence to operate a franchise: 

  
[P]rospective franchisees – who desperately need education – are a notoriously   difficult 
group to engage. This is a “small business” problem generally. During my tenure with the 
Small Business Development Corporation of NSW the enduring issue was how to bring 
prospective business entrepreneurs in contact with the wealth of good material available.  
 
The Committee would have to be bold to embrace the driver’s licence analogy. But the stakes 
are so high that any initiative which promotes awareness of the risks and realities of 
franchising is worthy of real consideration. At the very least, attendance at a short education 
program as a prerequisite to contracting is not an unreasonable initiative.61 

 
Ms Buchan reiterated the problem during her appearance: 
  

There is no specific, objective “pre-franchise” education available in Australia as far as I am 
aware. For example-  

  
a. Prospective franchisors have limited access (if any) to objective mentors who can help 

them reality test whether they and their concept are suited for franchising or ready to 
franchise 

b. Franchisees are not educated about how to read between the lines, 
c. Franchisees’ solicitors and financial advisers may have little or no specific understanding 

of franchising as opposed to other forms of small business. 62 
 
Evidence from the SRASA confirmed this concern: 
 

We are talking about basic business acumen. People need to be able to assess figures for 
business as outlined in a disclosure statement. Quite clearly, disclosure statements have been 
rorts. Here is the best possible example of the business you are about to purchase, in 
Queensland, or somewhere else: it is the best one they have on their books, and it will not be 
emulated elsewhere. The person believes that that is what they can do. People need a sound 
basic knowledge of business operations and principles. 
 
When they are looking at the books, they need to know what the paperwork actually means. 
The bottom line might be fine, but what about the figures in between? 
We need to be sure that they have some basic skills that relate to the proposed business. Not 
everybody is entirely suited to every business type, and not every person is suited to being a 
retailer necessarily. I certainly know of cases where people are buying businesses and are 
being literally frozen at the counter because they have no approach to a customer, for instance. 
 
They have made a classic mistake in thinking that if they bought a successful business they 
would automatically be successful. Nothing could be further from the truth. 

                                                                 
61 Submission by Andrew Terry, 20 February 2008.  
62 Submission by Jenny Buchan, 6 February 2008, pp.4-5.  
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So, we have a concern about the business acumen of those coming into this industry, because 
they do not know enough. Do they deserve some help? Are we our brother's keeper? Well, we 
ought to be to some degree, because we are also talking about the wealth of the nation and 
about creating opportunities and not wasting money on things that perhaps were always meant 
to fail.63 

 
 
The Content of Disclosure 
 
The Committee sought  to identify areas of disclosure that are subject to ongoing 

controversies or areas that are not currently regulated by the Code. As it emerged, it 

was common for witnesses to point to “gaps” or “grey areas” in the disclosure 

requirements where the quality of disclosure mandated by the Code is commonly 

under question. 

 
The forms of information required to be disclosed, pursuant to Annexures 1 and 2 of 

the Code, include: 

 
• information about the relevant business experience of each officer of the franchisor; 
• the name of the agent, where you must make payments to an agent in connection with 

the introduction or recruitment of a franchisee; 
• information about existing franchises such as: 

o the number, locations and contact details, as well as when each started 
operating the franchised business or 

o if there are more than 50 franchises, the location and contact details of each 
franchisee in the state, region or metropolitan area in which the franchise is to 
be operated 

• information about past franchises such as: 
o the number of franchised businesses that were transferred, terminated, not 

renewed or bought back in the last three financial years 
o the name, location and contact details for each of these franchisees, if the 

information is available  
• details of your requirements for the supply of goods or services to the franchisee (e.g. 

if the franchisee will be offered the right to be supplied with the whole range of 
products supplied by you) 

• details of your requirements for the supply of goods or services by the franchisee (e.g. 
if the franchisee must supply the whole range of goods and services of the franchise) 

• the policy of the franchisor, or associate of the franchisor, regarding the site to be 
occupied by the franchise and territory in which the franchise will operate 

• whether the proposed territory or site of the franchise was the site of a previous 
franchise granted by the franchisor and, if so, details of the previous franchise, 
including the circumstances in which the previous franchisee ceased to operate 

• the conditions of financing arrangements offered or required by you 
• references to the conditions of the franchise agreement that deal with certain matters 

(e.g. the term, variation, renewal or extension and termination of the franchise 
agreement) 

• obligation for the franchisee to enter into other agreements (e.g. leases, sub-leases, 
• hire-purchase or security agreements) 
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• earnings information about the franchise, based on reasonable grounds 
• updates on “materially relevant facts”.64 

 
The Post Office Agents Association Limited (POAAL) suggested the following 

changes to the disclosure requirements: 

  
• simple, easy-to-understand wording able to be comprehended by people unfamiliar with the 
industry involved; 
• site-specific information about the proposed operation rather than generalisations, 
(franchisee-specific information must be declared in a prominent fashion, not hidden away);  
• greater details regarding the number and type of disputes with individual 
franchisees, including the number involving legal action, franchise-specific dispute resolution 
or dispute resolution through the OMA; 
• the franchisor’s future business plans and targets (both existing and future franchisees need 
this information to make informed decisions about future investment such as refits or 
expansion); 
• a reliable and informed contact point at the franchisor for the franchisee 
• information of likely closures of existing franchises and opening of new franchisees in 
nearby sites (generalisations such as “…the franchisor reserves the right to open new outlets at 
its discretion” are unacceptable);  
• any special arrangements that the franchisor has with other companies or suppliers which 
impact on franchisees, especially where there is some financial benefit to the franchisor; and 
• any other changes that may have an impact on the turnover or value of the franchise, 
including plans to extend the operations of company outlets, loss leader campaigns etc.65 

 
 
Registration of disclosure documents 
 
The Committee received several submissions regarding the need to introduce some 

form of disclosure document monitoring process.  A monitoring function was widely 

seen as a useful way to ensure access to and reliability of disclosed material.  The 

most common form of monitoring proposed was the registration of disclosure 

documents, such as placing both the disclosure document and the franchise agreement 

on the public record.    

 
Professor Spencer’s submission outlined a series of justifications for a registration 

scheme: 

  
1) provides important baseline data about the sector as a whole. In the US,  “using these 

documents has generated a volume of highly reliable data unmatched in any prior survey-
based studies.” In Australia such information could prove invaluable in identifying the 
problems of the sector, formulating regulatory goals, and in selecting the appropriate tools 
to achieve them;  

2) improves compliance in order to increase reliability of information; and 
3) allows the possibility of comparison 
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In addition, registration increases transparency in regulatory process. In a sense, registration 
enables disclosure to begin to address imbalances of power in the relationship, because it 
makes the information available to franchisees collectively, rather parsed to individual 
franchisees just days prior signing the contract. 66  

 
 
Professor Spencer told the Committee that registration had been recommended by 

several previous franchise industry reviews.67   The 1997 Reid Committee Report68, 

for example, contained the following recommendation    

 
  Recommendation 3.3 
 

The Committee recommends that the Commonwealth enact specific franchising legislation 
providing for compulsory registration of franchisors and compliance with codes of practice.69  
 

 
The recommendation was not implemented and was not part of the New Deal. Fair 

Deal reform package for small business released in 1997 by the then Federal 

Government.70  

 
The 2006 Matthews Committee also raised the issue of registration in its 
recommendations  
 
 
  23. Registration and Review of Disclosure Documents  
  

The Government implement a mandatory process of franchisor registration and annual 
lodgement of the most current disclosure document and other prescribed information. Sample 
audits of disclosure documents would be undertaken with appropriate enforcement of the 
Code. The process would be administered by the ACCC.71 

 
 
The previous Federal Government ’s response to the review rejected the 

recommendation along the following lines:  

 
Registration of the franchisors and their disclosure documents could be seen as providing 
credibility to their claims and ACCC endorsement. The ACCC would not be in a position to 
ensure the quality nor the substance of the documents. The cumulative paperwork and 
compliance burden upon franchisors is likely to be significant and would be at odds with the 
Government’s policy of reducing the regulatory burden of business where possible.72 
 

                                                                 
66 Submission by Elizabeth C. Spencer, 1 January 2008 p. 25. 
67 Committee Hansard, 11 February 2008, p. 61.  
68 ‘Finding the balance: towards fair trading in Australia’ Report by the House of Representatives Standing 
Committee on Industry, Science and Technology, Canberra May 1997. 
69 ‘Finding the balance: towards fair trading in Australia’ Recommendations, p. xxii. 
70 Trade Practices (Industry Codes – Franchising) Regulations 1998 1998 NO.162, Explanatory Statement. 
71 Review of the Disclosure Provisions of the Franchising Code of Conduct, Report to the Hon Fran Bailey MP, 
Minister for Small Business and Tourism, October 2006, p 13. 
72 Australian Government Response to the Review of the Disclosure Provisions of the Franchising Code of 
Conduct, February 2007 (document tabled at 14 November 2007 hearing). 
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Associate Professor Zumbo, questioned by the Committee on this matter, confirmed 

to some degree the concern expressed by the previous Government:  

 
327 The PRESIDING MEMBER: (…) What is your view about the recommendations to 
produce registration of disclosure of documents? When you say 'disclosure of documents' in 
terms of registration, are you talking about a centralised system where people can go in and 
see everything? Is that what you're talking about? We have about five minutes. 

 
Assoc. Prof. ZUMBO: The concern is that, if you call it “registration”, it gives it a sense of 
approval from the regulator. The regulator does not have the resources to look at every 
disclosure document; I understand that, but there may be some benefits in requiring the mere 
lodgement of disclosure documents so that the ACCC has a database that it can access if 
needed. If there is a complaint about a particular franchise system, the dis closure document 
would be on file. 
 
In this day and age where things can be stored electronically, there should be minimal cost in 
just simply having a database. It could be totally confidential for the ACCC to make an 
assessment when the need arises. So, there is some merit in lodging disclosure documents on a 
confidential basis with the ACCC. As to what you call it, yes, there are concerns if you call it 
“registration” because some shonky franchisors will use it. They will say, “I've registered with 
the ACCC. It's a registered document”, and that will create the impression in the minds of 
franchisees that it has some legal authority and some imprimatur from the government. 
 
So, simply having a database of disclosure documents will be helpful. I am also mindful of 
compliance costs. There may be a franchise that has 1,200 franchisees. To provide each and 
every disclosure document could lead to a proliferation of this information. Perhaps a generic 
disclosure document could be lodged that could go across a particular franchise system so that 
the information is much more manageable. It is also about enabling the ACCC to make an 
informed judgment about particular problem areas that may arise, and that information could 
be very useful, practically speaking.73 

 
This view was in part shared by Professor Terry in his endorsement of registration:  
 

I believe that there is a case for a registration system for franchise disclosure documents. By 
that, I am not suggesting a full audit system, but I think there should be a mechanism where 
disclosure documents are filed and that way we will know how many franchise systems we 
have in Australia, which we really do not at the moment. We can have best guesses. As you 
realise, there are about 250 individual items of information in the disclosure document and, if 
that information were available to franchise researchers, that mass of fantastic information 
could be of benefit to the government, franchisors and prospective franchisees. In America, 
this information is available commercia lly. Disclosure is compulsory in the United States 
under federal law, but 15 states require registration and auditing of those disclosure documents 
and, from those 15 states, there is a mine of information which is mined and made available to 
prospective franchisees, who can make comparisons more readily between competing 
systems, so I think that is worthy of consideration.74 
 

Ms Buchan indicated that a registration system may benefit not only franchisee’s 

decision making processes but also stimulate the provision of high quality 

professional advice. As stressed by many participants, the complexity of the 

franchising relationship creates difficulties for some legal or accounting advisers 

when trying to provide inexpensive, quality business advice.  In Ms Buchan’s view, 
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placing the disclosure documents together with the franchise agreement on the public 

record would enable advisors to compare information and develop best practice norms 

– all of which would assist in the production of comprehensive advice.  

 

The Committee is of the opinion that the objects of the disclosure process – that is 

transparency of process and information – should be supported at each stage.  In this 

respect, the provision of comprehensive, high quality and relevant information should 

be mandated and the assessment of that information by independent advisors – as is 

required by the Code – should be aided through the provision of benchmarks, 

standards and comparators against which those advisers, who may not be experts in 

the franchise field, can make informed decisions and provide accurate advice.  It is 

universally acknowledged that franchising can be complex and its legal and corporate 

complexities may be unfamiliar not just to potential franchisees but also to those to 

whom potential franchisees may go for advice.  An accessible database of franchise 

agreements which might provide a normative image of the standard contract and 

disclosure document would go a long way to assisting a legal or financial advisor to a 

potential franchisee make an adequate assessment of the risks and viability of the 

contract being offered in a particular instance. 

 

 
The Committee recommends the introduction of a mandatory federal 
registration scheme for franchise disclosure documents.   

 
The Committee recommends that such a register be maintained by the ACCC 
which would ensure that all documents lodged with the register comply with 
Code requirements. 

 
 
Continuous Disclosure 
 
 
The POAAL also argued that disclosure could be improved by making it continuous, 

requiring mandatory updates be provided to existing franchisees “whenever changes 

are proposed which may impact on the franchise or any individual site”. 75 The 

POAAL drew an analogy with the corporations regulation that requires continuous 

disclosure.76  Such a requirement, in the Committee’s opinion, would be both easy to 
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maintain, using regular electronic updates, newsletters or websites, and would keep 

entire franchise networks fully apprised of the condition of the franchisor and the 

brand. 

 
The Committee recommends that the Franchising Code of Conduct be amended 
to require the franchisor to provide continuous and freely accessible disclosure 
to current and prospective franchisees.   

 
 
Franchise Specific Experience 
 
 
With regard to the experience of the franchisor, Associate Professor Zumbo submitted 

that the lack of a requirement to disclose “franchising-specific experience” by the 

franchisor was a significant omission. In Associate Professor Zumbo’s view the 

omission should be addressed by extending the requirement to disclose business 

experience, under item 3 of the disclosure document in the Code, to require 

“disclosure of the franchising-specific experience of the franchisor and those involved 

in the franchisor’s business operation relating to the franchise”.77  

 

The Committee is of the opinion that the disclosure of “franchise specific” experience 

by a franchisor would be a helpful extension of the current disclosure requirements.  

Not all franchise systems are successful and franchisees should be entitled to discover 

whether the system they are considering investing in has a track record of success or 

is not proven. This information would be a valuable addition to the existing 

requirement to disclose relevant business experience and would have very limited 

impact in terms of regulatory burden.  

 
The Committee recommends that item 11 of Annexures 1 and 2 of the 
Franchising Code of Conduct be amended to require the franchisor to disclose a 
summary of its particular experience operating a franchise business.  
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Former Franchisees 
 
 
As a result of changes to the Code that came into effect on 1 March 2008, there is an 

additional disclosure requirement in respect of each key event in item 6.4 of the 

disclosure document (e.g. transfers, terminations, franchisor buy-backs and closures) 

wherein the name, location and details of ex-franchisees must be provided if the 

information is available, unless the ex-franchisee has requested that information not 

be disclosed.  

 
This legislative change was endorsed by industry participants in their submissions to 

the inquiry: 

 
In essence, the requirement to provide contact details for past franchisees gives former 
franchisees great influence in determining the future success of a franchise network’s 
recruitment efforts, and consequently in order to grow, a network will need to ensure as much 
as possible it has parted company on good terms with franchisees, and continues to maintain 
positive relations with them after the end of the formal relationship.78  

 
Professor Elizabeth Spencer argued that: 
 

A prospective franchisee needs information about franchisees that have left the system. The 
2006 Review of Disclosure recommended that the Code “be amended to require not just the 
numbers but also names, locations and contact details ...” of former franchisees. The 
government “agreed” to the recommendation, stating that the Code be amended “to allow 
franchisors to provide details of names, locations and contact details where consent has been 
obtained and where that information is available to the franchisor.” The added italics 
highlight the permissive nature of this provision. It is not a requirement of franchisors, and 
will only operate where a franchisor has made an effort to keep such information and has 
sought and obtained consent, conditions that are unlikely given that providing the information 
is not in a franchisor’s interest in the first place. There is a need for collective initiatives to 
make information available about reputations of franchise systems.79 

 
The relevant parts of the amended Code dealing with the disclosure of franchisees 

details are items 6.5 and 6.6. As indicated by Professor Spencer, in cases where the 

information is not available to the franchisor or there is a request in writing from 

franchisee not to disclose, the obligation to disclose does not arise.  
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Confidentiality Clauses 
 
 
The Committee noted a practice of inserting confidentiality clauses in franchise 

contracts to prevent the spread of different categories of information during 

subsequent disclosure processes was not uncommon among franchisors.  The use of 

confidentiality clauses to protect information about past business operations appears 

to be a clear attempt to defeat the purpose of the disclosure provisions in items 6.5 and 

6.6. 

 
 
The Committee recommends the Franchising Code of Conduct be amended to 
prohibit any conduct that has the effect of preventing or obstructing 
communication between prospective and existing franchisees.   
 
 
Franchisor Failure 
 
The Committee heard that the disclosure of franchisee rights and obligations in the 

event of the franchisor failing was an ongoing issue in the industry.  Ms Buchan told 

the Committee the matter had been the subject of a recommendation by the Matthews 

inquiry.  The recommendation reads: 

 
 Recommendation 21 
 

The Risk Statement and ACCC educational material should clearly describe the risks and 
consequences associated with franchisor failure.80  
 
 

While the recommendation was accepted in principle by the previous Federal 

government, according to Professor Spencer, there has been no subsequent action to 

implement it. Evidence received by the Committee indicated many franchisees 

entering franchises are not in a position to anticipate the difficulties they may face as a 

result of the failure of their franchisor; the mandated disclosure of “full and accurate”, 

specific information outlining the rights and obligations of franchisees in case of the 

franchisor’s failure was suggested as an appropriate response to the issue.81 The 
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provision of generic information, on the evidence provided, was insufficient to 

address the current regulatory gap.82  

 

 
The Committee endorses Recommendation 21 of the Matthews Inquiry and 
encourages its timely implementation by the Commonwealth. 
Recommendation 21 reads “The Risk Statement and ACCC educational 
material should clearly describe the risks and consequences associated with 
franchisor failure”.83  

 
 
Franchisor’s Financial Standing 
 
 
Related and anterior to the previous concern,  the Committee further received evidence 

indicating that the parties to franchise contracts have unequal access to information 

about each other’s financial standing. While the franchisee is obliged to provide 

comprehensive financial information from the very early, pre-contractual stage of the 

relationship that obligation is not reciprocal. In practice, as Associate Professor 

Zumbo put it “[t]he franchisees are often the last to find out that the franchisor is 

struggling, or fails”.84 The provision of the Franchising Code of Conduct that deals 

with the disclosure of financial information by the franchisor is item 20 of Annexure 

1. That part of the Code mandates disclosure of financial reports for each of the last 2 

completed financial years by the franchisor. Associate Professor Zumbo told the 

Committee that this obligation is subject to “an escape clause” in item 20.3. That 

particular provision states that the requirement to provide financial reports does not 

apply if the franchisor provides the franchisee with a written statement confirming the 

franchisor’s good financial standing accompanied by an independent audit within 12 

months after the end of the financial year to which the statement relates. In Associate 

Professor Zumbo’s view this period of 12 months represents an inappropriately long 

interval during which the financial standing of the franchisor, or indeed any business, 

could drastically change.   

 
Ms Buchan reiterated this concern in her submission:  
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Any disclosure document is a snapshot of the franchisor’s business at the date it is made. It is 
always going to be of limited value for that reason. Accountants making submissions to the 
inquiry will be able to explain how a franchisor can legitimately sign the statement of 
solvency required at the end of the disclosure and then become insolvent within weeks.85  

 

In order to address the current gap in disclosure Associate Professor Zumbo 

advocated removal of the exception in item 20.3.  

 
Given that the financial viability of the franchisor is critical to the success of all franchisees, it 
would be appropriate that a franchisor be required to provide a potential franchisee and 
existing franchisees on a yearly basis with audited financial statements for the franchisor. 
There may also be the need for ongoing disclosure of all materially relevant financial events 
impacting on the franchisor and its associates as and when those events occur.  
 
Currently, financial reports do not have to be provided where an audit statement is given to the 
franchisee. Given that a competent franchisor would in any event be preparing financial 
statements and having them audited as part of  good business practice, the cost of requiring 
franchisors to provide potential and existing franchisee would be minimal, especially if done 
electronically. The benefits would however be substantial and would no doubt outweigh 
considerably the nominal costs associated with a franchisor having to provide audited 
financial statements to potential or existing franchisees.86  

 
The Committee was of the opinion that maximum transparency was a two-way street 

and that franchisors should be held to the same standards as those demanded of 

potential franchisees. 

 
 

The Committee recommends that the Franchising Code of Conduct be 
amended to remove the exception in item 20.3.  Item 20.3 states the 
requirement to provide  financial reports does not apply if the franchisor 
provides the franchisee with a written statement confirming the franchisor’s 
good financial standing accompanied by an independent audit within 12 
months after the end of the financial year to which the statement relates. 

 
 
Rebates 
 
 
The Committee was told that there remained an issue over whether franchisors should 

disclose to franchisees the nature and volume of rebates or other payments received 

by them on goods or services provided by them to franchisees.  This was the subject 

of a recommendation from the Matthews Review: 

 

Recommendation 5  
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That item 9.1(j) of Annexure 1 to the Code be extended to include disclosure of the amounts 
or method of calculation of rebates or other financial benefits to the franchisor or an associate 
of the franchisor from the supply of goods or services to franchisees.  

 
The recommendation was endorsed by the then Federal Government and partially 

enacted by way of the amendment to the Franchising Code of Conduct that came into 

effect on 1 March 2008. The amended Code, however, requires the disclosure that 

there was a rebate or some other form of benefit not the amount or the methods of 

calculation of any rebates or benefits paid to franchisors. Associate Professor Zumbo 

argued this omission should be addressed by legislative change as only a full 

acceptance of the original recommendation would improve transparency between 

franchise participants.87 Associate Professor Zumbo argued that an adequate 

assessment of a potential franchisee’s market position and business risk required 

access to information about the level to which prices are being inflated as a result of 

rebates and other financial benefits.88 In Associate Professor Zumbo’s view, the level 

of transparency with respect to rebates and other financial benefits directly affects the 

financial viability of the franchisee.89  
 

The FCA presented a different view regarding the disclosure of rebates. 

Acknowledging the changes to the Code, the FCA described the current disclosure 

requirements as “extensive and more than adequate in the context of the purposes of 

the Code or any reasonable requirements of a prospective franchisee”. 90 The FCA 

submission further provided:  

  

The FCA’s view is that the Trade Practices Act has a comprehensive and powerful array of 
remedies relating to exclusive dealing, third line forcing, resale price maintenance, price fixing 
and unconscionable conduct to address pricing and supply issues. Franchising is no different 
to other forms of commerce, and no further action is required in this area.91  
 

In the Committee’s opinion, the amendment to the Code with respect to rebates and 

other benefits does not reflect the spirit of the disclosure process. To acknowledge the 

simple fact of a rebate without quantifying its value or how it was arrived at does not 

in itself provide a franchisee with useful information; indeed it would seem to raise 

more questions, which seems counter to the purpose of disclosure in the first instance. 
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The Committee recommends that the Franchising Code of Conduct be amended 
to include a requirement to disclose the amount or the methods of calculation of 
any rebates and/or other financial or commercial benefits received by 
franchisors or master franchisees in relation to goods or services supplied to 
franchisees. 
 
 
Enforcement of Disclosure Provisions 
 
The Code is a regulatory measure that has been designed by its creators as a “light 

touch” regulation “focusing on disclosure rather than prohibition”.92 The Committee 

was told of the difficulties of enforcing the Code’s disclosure requirements and of the 

need to formulate “harder and smarter ways” of policing the compliance.93 

 

The Committee was told that currently the Code does not contain any penalty 

provisions in the case of non-compliance with disclosure requirements. The 

Committee was further told that non-compliance was a persistent problem. And while 

a technical breach of the Code, such as non-disclosure, amounts to a breach of the 

TPA, with all the remedies available therein, the financial and logistical resources 

required to pursue an action under the TPA through the courts acts as a hard brake on 

attempts to pursue such breaches, especially by individuals. 

 
It was the opinion of many witnesses that such limitations should be addressed. In 

supporting the view that the Code should be enforced in a more robust way, Professor 

Terry went as far as to recommend the imposition of criminal penalties for breaches 

of the disclosure provisions of the Code.94  The POAAL drew an analogy with the 

corporations regulation which imposes penalties for failure to disclose appropriate 

information or to communicate incorrect, misleading or false information. The 

corporations regulation is enforced inter alia through the imposition of personal 

liability on the directors of entities that fall under the scope of that regulation. The 

POAAL submitted that the same enforcement strategy could be applied to franchise 

disclosure.95 The FAAI expressed a similar view: 
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Presently the obligations to give proper disclosure to Franchisees are sanctioned only at the 
suit of individual Franchisees, and then typically after substantial losses and at great cost. 
There is currently no Regulator whose role includes imposing sanctions, including criminal 
sanctions for breach of a statute (as operates in the capital markets) for material non disclosure 
or indeed other misrepresentation. These sanctions should reach directors, officers or persons 
relevantly concerned with the management of franchisor corporations if the Legislature is 
serious about the enforcement of the disclosure obligations. The disclosure obligations should 
be continuous, as they are in the capital markets. FAAI reiterates that an enforced disclosure 
regime, as distinct from a merely enforceable disclosure regime will do much to change the 
behaviour of the recalcitrant Franchisor without doing insult to the complying Franchisor. 
Much of the angst evidenced by the debate currently around Ketchell’s case would be 
redressed by this approach.96  

 
The FAAI, expressed strong support for an enforcement strategy that would ensure 

compliance with the disclosure requirements set out under the Code. In their opinion, 

ASIC’s track record of policing compliance with disclosure requirements under the 

corporations law, and especially regarding scrutiny of investment market 

prospectuses, made the organisation well placed to extend its regulatory activity to the 

franchise sector. FAAI told the Committee the type of enforcement strategy currently 

applied to publicly listed companies is warranted for the franchise sector in order to 

bring certainty, transparency and a necessary level of protection for franchising 

stakeholders.97 

 

Consistent with its opinion regarding the value of a robust disclosure system, the 

Committee was sympathetic to the principle of supporting a robust system with robust 

sanctions. 

 
The Committee recommends that the Franchising Code of Conduct be amended 
to introduce specific penalties for breaches of the disclosure requirements under 
the Code. 
 
 

5.2 Unconscionable Conduct 
 
 
Section 51AC of the TPA was introduced in 1998 to address the problem of small 

businesses facing power imbalances while dealing with larger commercial entities.98 It 

prescribes unconscionable conduct in a specific way and refers to a list of factors that 

a court may consider in determining whether the conduct in question is 
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unconscionable. This non-exhaustive list of statutory indicators of unconscionable 

conduct is intended to guide the courts in their application of the  provision. The 

presence of a single factor, such as unequal bargaining power, does not define the 

conduct as unconscionable in the absence of some other factor. In the absence of a 

definition of unconscionable conduct the courts have the power to determine on a case 

by case basis whether particular action amounts to a breach of the provision.  

 

A narrow doctrine of unconscionability, developed in common law, has been 

traditionally guided by the assertion that “equity does not expect commercial people 

to be each others’ keepers”.99 It is evident, however, that the meaning of 

unconscionability under section 51AC is wider than this older, restrictive model. The 

intention of creating a level playing field for commercial parties of different sizes and 

bargaining strengths is the underlying theme of the provision. The inclusion of a list 

of factors in the text of the provision has been interpreted as an indication that 

unconscionability should be given a broader meaning. 100  

 
The problem with section 51AC, as put to the Committee, is that the section has not 

been effective despite its broader remit.  The Committee was told that despite the 

inducements in the provision to consider a wider definition, judicial interpretation of 

statutory unconscionability has tended to rely on so-called “procedural” aspects of 

unconscionability, restricting its scope to cases of serious misconduct during the 

formation and performance of the contract. 101 That approach seems to exclude 

instances where harsh contractual terms have been inserted in otherwise procedurally 

valid contracts.102  

 

Controversy surrounding the application of the section is provoked by the cautious 

approach adopted by Australian judges to interpreting it.103 Associate Professor 

Zumbo went as far as to criticise the courts’ onerously narrow interpretation of the 

provision which, on his argument, results in the provision remaining unused. In 

                                                                 
99 Ibid. p. 83. 
100 Joachim Dietrich, “The Meaning of Unconscionable Conduct Under the Trade Practices Act 1974” (2001) 9 
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103 Liam Brown, “The impact of section 51AC of the Trade Practices Act 1974 (Cth) on commercial certainty” 
[2004] 20 Melbourne University Law Review at http://www.austlii.edu.au/cgi-
bin/sinodisp/au/journals/MULR/2004/20.html?query=impact%20of%20section  (accessed on 16 April 2008). 
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Associate Professor Zumbo’s opinion there is “an urgent need to resuscitate section 

51AC” and in the absence of any action to that effect there is a strong argument for an 

alternative legislative framework being created to replace it.104 

 

Professor Terry also expressed his disappointment with the form and function of 

section 51AC:  

 
It was appalling that, when we introduced section 51AC, the small business unconscionability 
provisions, when the then government was asked, 'What does unconscionability mean?' it 
basically said, 'We will leave that to the courts to work out.' One of the reasons for the 
problem with unconscionability is that we do not really know what it means. I think that it is 
getting very messy. We have unfair work contracts, which cover franchising in New South 
Wales; we have unfair consumer contracts in Victoria; and we have unconscionability, both 
sections 51AC (statutory unconscionability) and 51AA (equitable common law 
unconscionability). 
 
Really, how long is a piece of string? We know that these are all bad things, but where does 
“unfair” merge into “unreasonable”, or “harsh” or “burdensome”, “oppressive” or “unjust”? 
We have a lot of fancy words. A US Supreme Court judge, dealing with a pornography case, 
said 'I can't define pornography, but I know it when I see it.' Well, unconscionability is a bit 
like that. I think what we need is not so many new words such as unfair, unconscionable or 
unreasonable. We need a bit of backbone around it and to say that it is not sufficient to say 
that we will leave it to the courts. To me, that is a complete cop-out.105 

 
The fact the TPA does not provide a definition of the term “unconscionable conduct” 

appears to represent a challenge for the ACCC, the agency responsible for 

enforcement of the prohibition. While the ACCC is responsible for developing and 

testing the law in this area, the understanding of the provision remains very limited 

ten years after its introduction.  However, as some witnesses pointed out, the reason 

for that lack of success may be the original construction of the provision and a lack of 

guidelines pointing to the intended meaning of the term “unconscionability”. Many of 

those who contributed to the inquiry also stressed that the uncertainty surrounding the 

meaning of unconscionability makes litigators and lawyers very reluctant to rely on 

section 51AC as a chosen cause of action. The inability to resort to any other similar 

provision creates a situation where businesses are denied legal remedies in disputes 

that often severely impact their interests.   In the course of the inquiry perhaps the 

most high profile example of a franchisee feeling unable to rely on the section was 

provided by Competitive Foods Australia Pty Ltd (Competitive Foods), whose dispute 

with Yum! Restaurants International in Western Australia was the subject of 
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discussion and investigation in that State, but it was not an isolated example across the 

sector. 

 

The Committee was told that a solution to the current legislative limbo may involve 

redrafting the section. In that context, Associate Professor Zumbo presented 

alternative approaches that could be employed at the federal legislative level. The first 

option was the inclusion of a statutory definition of unconscionability in section 

51AC. Associate Professor Zumbo explained: 

 
The insertion of a definition of “unconscionable” in s 51AC would be an obvious way to 
provide clear statutory guidance as to what is meant by the term as is  used in s 51AC. 
Importantly, the insertion of a statutory definition in s 51AC would send a clear parliamentary 
signal to the Courts that the concept is not only broader than the equitable concept, but that s 
51AC is intended to promote ethical business conduct. Such a definition would set out a non-
exhaustive benchmark for assessing conduct to determine whether or not it goes beyond what 
is reasonably necessary to protect the legitimate interests of the parties involved. This would 
not in any way interfere with the driving of a “hard” bargain, but rather would provide clear 
statutory guidance as to what is considered unethical. Currently, in the absence of a statutory 
definition in 51AC of the term “unconscionable” the Courts are being left to define the term 
and, in doing so, are taking such an onerous view of what constitutes “unconscionable” that 
there is a growing danger that s 51AC will fall into disuse.106  

 
 
Associate Professor Zumbo further considered an alternative to legislative definition 

in the form of a prescribed list of examples of the types of conduct that would 

ordinarily be considered to be unconscionable inserted into the Act. In Associate 

Professor Zumbo’s view, this approach would provide “practical statutory guidance” 

and specifically “give all parties a very clear legislative indication of where they 

would ordinarily stand in relation to particular types of conduct”.107 A third alternative 

recommended by Associate Professor Zumbo was the enactment of a “stand alone” 

statutory duty of good faith. 108 According to Professor Zumbo, legislative intervention 

should not stop there as there is also an urgent need to deal with unfair terms in 

franchise contracts.109 The legislative framework under the TPA would be improved 

by the introduction of a provision that would enable judicial scrutiny of unfair 

contract terms. Associate Professor Zumbo drew the Committee’s attention to existing 

models of unfair contract term legislation in UK and Victorian consumer contract 

legislation. 110  
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The Committee is of the opinion that section 51AC of the TPA, as it currently stands, 

is not being effectively utilised because of a combination of drafting imprecision and 

judicial caution.  The section has the potential to provide a clear course for redress for 

franchise disputes and those factors currently obstructing its use should be identified 

and resolved, even if this requires revisiting the Act.  Any such examination of the 

Act should be done in consultation with the franchising industry, with the needs of 

franchisees given equal weight with those of franchisor advocates. 

 
 
The Committee recommends section 51AC of the Trade Practices Act 1974 (Cth) 
be amended by the inclusion of a statutory definition of unconscionability or 
alternatively by the insertion in the Act of a prescribed list of examples of the 
types of conduct that would ordinarily be considered to be unconscionable. 
 
 

5.3 Dispute resolution 
 
 
Mediation is the franchise industry’s primary dispute resolution tool. To a large extent 

industry mediation, which is provided for in the Code, is a self-regulated mechanism 

requiring limited government intervention in terms of administration or enforcement. 

By participating in mediation the parties to franchise relationships exercise control 

over their own disputes. This model, described as a “cooperative process of 

mediation”, is regarded as consistent with the idea that franchises require a continuing 

relationship based on trust to function effectively.111  

 

The Code obliges parties to a franchise relationship to attempt to resolve disputes 

through internal negotiation. The Code states that in the case of a failure to reach an 

agreement through negotiation within three weeks the parties may refer the matter to 

mediation. The process of mediation is facilitated by an impartial third party whose 

involvement is limited to assisting the parties reach a mutually acceptable agreement. 

The mediator’s role is to assist parties with the identification of their respective 

interests and preferred outcomes. Under the Code the parties are free to appoint their 

own mediator or approach the Office of the Mediation Adviser112 (OMA) and request 
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the appointment of a mediator. Once the mediation is requested by either party 

attendance and a genuine effort to resolve the dispute are obligatory under the 

provisions of the Code.  

 

A breach of those obligations represents a breach of the Code and the TPA. Yet the 

Committee learned that in the absence of any external monitoring, the parties rely on 

each other to achieve satisfactory outcomes.113 And while the Code expressly 

mandates the process of mediation, there are no specific penalties for non-attendance 

at mediation conferences.114 The Committee was told non-attendance at mediation 

was common, sometimes because a party does not see any prospect of progress or, 

perhaps even more disturbingly, as a means of obstructing a dispute resolution 

process.  

 

Overall, however, the process of mediation was praised by many witnesses as the 

most valuable element of the regulatory regime. The Committee was told mediation’s 

advantages included informality, confidentiality, accessibility and low-cost. Professor 

Spencer elaborated these benefits: 

 
• For parties in a continuing relationship, the cooperative process of mediation may be 

healthier for the relationship than adversarial processes such as litigation.  The 
mediation process may improve parties’ capacity to resolve future disputes.   

• Mediation can accommodate parties’ needs for privacy and confidentiality.   
• It is often the process of choice in the case of issues that are complicated, have an 

involved history, or are related to other issues that can benefit from integrative, creative 
solutions.  With the help of the mediator, the parties themselves are often best able to 
negotiate the level of complexity and detail in such situations.  In short, the parties are 
in many ways best qualified to come up with creative solutions to difficult problems 
and they may only need moderate professional guidance to reach them. 

• Similarly, when issues other than legal issues need to be resolved, mediation can 
address these as well.  The real problem may be a difficult market condition, but a court 
will generally only make legal determinations, leaving non-legal issues, however 
closely related, unsettled.   

• Because the process involves the parties themselves throughout mediation, there can be 
greater flexibility in crafting solutions. 115 

 
As already suggested, mediation has also attracted a range of criticisms. Those 

include the flexibility of the process which may actually reinforce the already existing 

                                                                                                                                                                                          
mediators that can assist in dispute resolution process across the country. (See 
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power imbalance between the parties.116 The submission of Scott Cooper is indicative 

of this problem:  

  
In practice, mediation only provides the Franchisor with another opportunity to assert its 
dominance, but under a shield of confidentiality. The Franchisor is able to point the finger at 
the franchisee for inadequate due diligence, ineffective marketing, being bad operator etc, and 
perhaps lay a token offer in the table.  

 
Mediation may well be effective as a means to a resolution for a difference of opinion, such as 
in the case of a disagreement over the allocation of marketing and/or advertising funds, or 
levels of support and communication with the Franchisor, but is it appropriate for a matter that 
centres on a point of law? The more blatant an issue becomes, the more likely it is that the 
Franchisee will be rendered powerless.  

 
Is it even within reason to expect a Franchisor who is by fact well aware they are in breach of 
the Code or Trade Practices Act, to enter any mediation with any real intention to resolve the 
situation? That is to say that, is it reasonable to expect a Franchisor to admit they are in the 
wrong and refund paid monies and damages for such breach? 117 

 
Confidentiality can create problems for franchisees who are unable to access 

information about the outcome of similar dispute resolution processes. Confidentiality 

also inhibits the collection of data about the frequency and nature of disputes being 

settled through mediation; this has produced a certain statistical vagueness with 

respect to the success or otherwise of the mediation process. According to Professor 

Spencer, the success rate of mediation, based on the number of inquiries made to the 

OMA, is approximately 20-25 per cent.118  The FCA rates the effectiveness of 

mediation at 80 per cent.119 According to the information distributed by the OMA, the 

average success rate of the mediation conducted since 1998 is on average between 75 

and 76 per cent.120 The Franchise Advisory Centre (FAC) referred to negotiated 

settlement being achieved in three out of every four cases that progresses to 

mediation. 121  While discrepancies between each source can be explained to some 

extent by differing methods of calculation, an overall picture of the effectiveness of 

mediation remains obscured by uncertainty over the definition and satisfactoriness of 

“resolved” disputes.  The FAAI’s evidence throws the notion of how resolution is 

measured into stark relief:  

 
Again, I point out that you will get a stat that states that 90 per cent of disputes that go to 
mediation are resolved. A mediator told me that the reason they are resolved is that 90 per cent 

                                                                 
116 Submission by Elizabeth C. Spencer, 1 January 2008, p. 1.  
117 Submission by Scott Cooper, 22 January 2008, p. 6. 
118 Committee Hansard, 11 February 2008, p. 65. 
119 Committee Hansard, 6 February 2008, p. 33.  
120 Response to the Inquiry by the ACCC, 28 March 2008, p. 4.  
121 Submission by Franchise Advisory Centre, 15 February 2008, p. 3. 



   
Economic and Finance Committee - Franchises 
  Page 49. 

of the franchisees walk away from the franchise. That is considered a resolution of a 
mediation, but we do not think that is right.122 

 
Evidence from the POAAL further asserts that mediation processes managed by OMA 

do not always lead to satisfactory outcomes. Their submission lists reasons for 

franchisee reluctance to take advantage of the OMA review process: 

 
• they lack skills to adequately document the dispute, especially when compared to the 
resources available to the franchisor;  
• they fear later retribution from the franchisor; 
• costs are high, particularly if the dispute is over a minor matter;  
• franchisors often come to mediation resolved to maintain their original position or send a 
representative to mediation lacking the authority to achieve a result; 
• franchisors draw out proceedings, placing immense pressure on franchisees, who, faced with 
the mounting costs of mediation and the need to return to their business, succumb to the 
franchisor’s demands. 123 

 
Further problems raised with the Committee include the lack of adequate preparation 

on franchisees’ part. The Committee was informed by Professor Spencer that under 

the current system no emphasis is placed on preparing for mediation. To address this, 

Professor Spencer argued there needs to be more education and training to ensure that 

franchisees are adequately prepared and competent in mediation or any other dispute 

resolution process.124  The issue of preparation raises further questions about the 

potential sources of advice and guidance for the parties of mediation. As Professor 

Spencer noted, there is a considerable confusion among parties involved in mediation 

about whether they can seek assis tance from the ACCC, the OMA or the FCA. In 

Professor Spencer’s view, the FCA would be more inclined to give guidance to 

franchisors, which leaves franchisees relying on the advice of a body such as the FCA 

(which despite its protestations represents a franchisors view of the industry) or 

seeking advice from the multitude of individual agencies, advisors or representative 

bodies seeking to advocate for franchisees.125   

 
The FAC also raised the issue of the cost of mediation. While mediation is 

significantly cheaper than litigation, the cost of participating in the process may 

represent a significant expense for many franchisees. In the FAC’s opinion, the 

introduction of a state subsidy for franchisees may lead to the increase in franchisee 
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participation rates.126  Cost is also a factor in the capacity of franchisees – whether 

pursuing mediation or any other form of dispute resolution process – to obtain quality 

advice, including legal advice.  Again, the structural advantage a franchisor, with 

access to the advice not only of the FCA but the legal resources arrayed behind and 

within that organisation, holds over a “mum and dad” franchisee has a serious bearing 

on the expectations such a franchisee might have of a satisfactory hearing, let alone 

resolution. 

 

Indeed, where there exist opportunities for franchisees to take advantage of economies 

of scale to mitigate the costs of mediation, the Code acts to obstruct them.  The FAAI 

told the Committee that if a group of franchisees are all engaged in the same dispute 

with their franchisor they may be willing to be represented as a group in the dispute 

resolution process. Group representation would put them in a better position in terms 

of their ability to negotiate and the incurred costs would be shared. Such a process is 

currently unavailable to franchisees, a situation that is inconsistent with the idea of 

group representation and denies franchisees the advantage of “collective 

bargaining”.127  

 

Another area where the changes needed in the mediation is that you can mediate only one 
franchisee against one franchisor. So, if there are 10 in dispute, they cannot join to mediate. 
We think that is ludicrous, as 10 people may have the money to pursue a case.128 

 
It was apparent to the Committee, then, that while mediation had its obvious 

advantages, it was not a universally suitable dispute resolution method, something the  

Code itself recognizes.  As Associate Professor Zumbo observed: 

  
[Clause] 30A acknowledges that there will be instances where mediation will be unsuccessful. 
In those circumstances, the status of the mediation needs to be clarified. Thus, where the 
mediation will not produce a resolution, that fact should be recognised and documented in the 
event that the matter progresses to litigation. In time, there may be a need to consider other 
alternative dispute resolution processes such as an industry ombudsman scheme or industry 
expert panel. Thought may also be given to the parties agreeing that any decision by an 
ombudsman or industry expert panel would be binding on them. After all, a decision handed 
down by a well-respected peer or group of peers should have wide industry acceptance, 
particularly as those mechanisms would provide an excellent vehicle to find “where the truth 
lies” in a particular dispute. Resolution of those disputes not resolved by mediation remains a 
challenge to the sector as a whole.129   
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Professor Spencer confirmed this view:  
  

Despite its advantages, mediation is only one procedure; it cannot be expected to accomplish 
every objective in the effective management of conflict in franchise relationships.130 

 
The Committee was given several suggestions for processes that might complement 

the existing model. Associate Professor Zumbo advocated the creation of a low cost, 

binding dispute resolution process. Such a “Franchis ing Expert Determination 

Scheme” might provide a convenient and cost-effective alternative to litigation. 

Further, consideration should be given to the possibility of creating a body such as “a 

Franchising Industry Ombudsman” or “Advocate” to provide an expert office to 

which franchise matters could be exclusively referred. The FAAI advocated an 

Ombudsman with powers to launch investigations and report publicly the findings of 

any misconduct. David Beddall, the President of the FAAI, argued that the prospect of 

bad publicity would operate as an excellent deterrent for those industry participants 

inclined to engage in illegal practices.131   

 

Several witnesses expressed support for a system of arbitration as an additional form 

of alternative dispute resolution. The Retail Traders’ Association of WA (RTAWA) 

stated in its submission: 

 
We believe that this area should be furthered to include a ‘low cost’ arbitration system that can 
follow mediation if necessary, similar to, if not the same tribunal, as that utilised for retail 
lease disputes.132 

 
Professor Spencer’s submission provided a useful synopsis of the relative merits of a 

“rights based” system such as arbitration: 

 
Arbitration is a rights -based approach, which means it’s about making judgments – who’s 
right and who’s wrong, who wins and who loses.  Arbitration is generally faster and more 
certain than mediation, but there can be delays and it can be costly.  In Australia arbitration 
may mean removal to the home jurisdiction of the franchis or.  Other disadvantages are its 
relative inflexibility, and the fact that arbitration is not designed to develop integrative 
solutions.  Consistent with their adjudicatory role ( at least in common law systems), 
arbitrators may not be able to probe for information.  Finally, there may be problems with the 
overlapping roles of the arbitrator if he/she also acts as mediator at another stage in the 
process. 
 
While arbitration may not be the most appropriate choice here, a rights -based approach should 
be included in the Code process as a rights-based approach is often the best method  

• when there is a need to ensure a binding result,   
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• to shift responsibility for the decision to a third party,   
• when it is important to “quantify” the dispute,  
• where technical and practical questions are involved,  
•  where an objective point of view is needed as a catalyst to stalled negotiations, 

and/or  
• where a greater degree of formality may be warranted.   

 
The Committee was further provided with expressions of support for a franchise 

tribunal system. Such a tribunal was envisaged as having jurisdiction after mediation 

had failed, with limited appeal rights to the court system.133  The advantages of a 

tribunal system, according to John Brownsea, the Executive Director of the SRASA, 

included the ability to rely on the knowledge of industry experts as well as providing a 

relatively informal, expedient and cost-effective way of resolving disputes.134  An 

industry specific tribunal would potentially have the advantage of looking at franchise 

matters from a “holistic” perspective, as opposed to a judicial process that may only 

focus on a discrete area of conflict rather than the relationship as a whole. A tribunal 

system would also have the ability to make binding determinations and require 

compulsory participation.  

 

The debate about supplemental dispute resolution processes is in large part provoked 

by the limited scope and flexibility of the current system.  Currently, where mediation 

fails parties are obliged to step directly to litigation – a process defined by the kinds of 

formalities, procedural excess and expense that mediation seeks to eschew. 

 

In litigation parties lose control over their own dispute and submit to the inevitably 

narrowing, costly and sometimes prolonged processes of legal action. As Professor 

Spencer noted, resorting to litigation is necessary if parties seek a public and final 

determination that establishes a precedent or if the outcome of the dispute affects third 

parties.135 The court process is not designed to address all the grievances the parties 

may hold against each other but instead focuses on consideration of legal claims that 

parties may have been able to establish. 136  

 

Yet while the theory behind this two-tiered process seems simple enough, the 

evidence provided to the Committee suggests that it does not meet the needs of parties 
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in dispute, indeed it may intensify their distress.  Professor Spencer told the 

Committee that no less an authority than the director of the OMA, David Newton, 

estimates that few of the disputes that fail to settle through mediation go on to 

litigation. 137   Cost is the driving factor in this situation.   

 
The cost of litigation is incredibly high and prohibitive, both personally and financially, so in 
practice it is not a viable option for franchisees already struggling and seeking a resolution. In 
all probability the franchisee will not have the financial resources to pursue the process to 
trial, and even if they did, the Franchisor can then rely on an application for security as to their 
costs. Ultimately, not only is the Franchisee required to cover their own legal costs, but 
additionally, the costs of the Franchisor.138 

 
A system that relies on legal action as an initial or secondary means of dispute 

resolution does not serve the interests of its participants.  When the Committee has 

received evidence to suggest the cost of mounting a credible mediation process is 

stressful for some franchisees, the cost in effort and money required to pursue legal 

action as the next and only option subsequent to that mediation is clearly 

unacceptable. 

 

The Committee was of the opinion that the current dispute resolution process was not 

sufficiently comprehensive – in terms of expertise, breadth, flexibility of approach or 

durability of outcome – and required supplemental measures between the current 

poles of mediation and litigation. The Committee took the view that the franchise 

industry would benefit from the creation of a national office of Franchise 

Ombudsman, or alternatively a separate, national franchising tribunal.  The overriding 

impulse in coming to these conclusions was a resolve to provide participants in the 

industry access to truly independent, expert and, where necessary, binding 

adjudicatory bodies.  The rights of all parties, in the Committees opinion, are not well 

served in an environment where a self-regulating and poorly monitored mediation 

process is underwritten by a pre-existing structural imbalance between the parties in 

dispute and that has no adequate secondary means of adjudication other than formal 

legal action. 
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The Committee recommends amending the alternative dispute resolution 
measures available under the Franchising Code of Conduct by: 

(a) mandating more effective mediation of disputes; 
(b) providing for additional alternative dispute resolution mechanisms 

allowing the timely and cost effective resolution that would not disadvantage 
franchisees. 

 
 

The Committee recommends considering a Franchise Ombudsman, or a 
Franchise Tribunal, or a specific Franchise Arbitration Unit within the ACCC or 
other relevant entity to administer the enhanced dispute resolution system. 
 
 

5.4 Good Faith and Fair Dealing 
 
 
The Committee received evidence suggesting that the introduction of a statutory duty 

of good faith would be one way to make explicit the underlying ethical standards 

expected of the industry as a whole. As Associate Professor Zumbo observed in his 

submission, “[a] legal framework that clearly sets out the standards of ethical conduct 

between the parties is essential”.139   The Committee notes that the concept of good 

faith and fair dealing is not new, and perhaps can be argued to implicitly underpin 

most business activity, yet the insertion of a legislative provision codifying the 

presence of such ideals is suggestive of the inherent problems, perceived and real, 

currently afflicting the industry.  

 

The Good Faith Doctrine 

 

The doctrine of good faith has been present in the Australian law for some time. 

Recent franchise litigation demonstrates good faith and fair dealing is a principle 

frequently invoked in contractual disputes. Over recent years the Australian judiciary, 

especially in NSW and Victoria, have recognised the existence of the duty of good 

faith and fair dealing as an implied term in franchise contracts.140 In particular, the 
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Victorian Supreme Court in Far Horizons Pty Ltd v McDonald’s Australia expressly 

recognised that:  

 
[T]here is to be implied in a franchise agreement a term of good faith and fair dealing which 
obliges each party to exercise the powers conferred upon it by the agreement in good faith and 
reasonably, and not capriciously or for some extraneous purpose. Such a term is a legal 
incident of such a contract.141 
 

In Esso Australia Resources Pty Ltd v Southern Pacific Petroleum NL142 Warren CJ 

stated:  

 
Ultimately, the interests of certainty in contractual activity should be interfered with only 
when the relationship between the parties is unbalanced and one party is at a substantial 
disadvantage, or is particularly vulnerable in the prevailing context. Where commercial 
leviathans are contractually engaged, it is difficult to see that a duty of good faith will arise, 
leaving aside duties that might arise in a fiduciary relationship. If one party to a contract is 
more shrewd, more cunning and out-manoeuvres the other contracting party who did not 
suffer a disadvantage and who was not vulnerable, it is difficult to see why the latter should 
have greater protection than that provided by the law of contract.143 
 

Despite the endorsement by several courts of appeal, the concept of good faith in a 

contractual context has not yet been considered by the High Court of Australia.  

 

The Committee was told by opponents of the idea that good faith remains very 

difficult to clearly define in an abstract sense and would add unnecessary uncertainty 

to the already complex franchise relationship.  The Committee heard, however, that 

the implications for franchising of an acceptance of the implied duty of good faith are 

frequently misunderstood.  The judicial interpretation of the doctrine argues that 

recognition of the duty of good faith and fair dealing does not go against the pursuit of 

parties’ self- interest or enjoyment of rights144 nor does it necessitate “altruism, 

subjugation of self- interest or disregard of one’s own commercial aims”. 145 While an 

abstract formulation of a generalised concept of good faith may be indistinct, the 

courts have demonstrated that they are able to know it when they see it, or more 

properly, they know a breach of it when they see it. 
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Franchise contracts, as has been argued in several contexts, require some degree of 

special consideration when it comes to evaluating their legitimacy or fairness against 

the standard applied to a “typical” contract.  The relative position of the parties 

militates against it being a “contractua l engagement of commercial leviathans” able to 

act at arm’s length, and indeed its construction as an incomplete, relational agreement 

– with significant discretions on the part of a franchisor often built- in – means that by 

conventional standards the contract would not qualify as “fair”, even though the 

seemingly “maligned” party (most often the franchisee) enters voluntarily.  Indeed, as 

the Committee was told, sometimes these appearances actually represent an unfair 

contract when franchisors belligerently exercise their structural advantage against the 

franchisee.  Given this confluence of difficult and finely-balanced elements an 

argument was made that in the case of franchises real fairness can only be guaranteed, 

or at least encouraged, by legislative intervention which overrules traditional notions 

of freedom of contract and the sanctity of contracts to impose norms for acceptable 

conduct.  

 

Associate Professor Frank Zumbo gave strong support to the idea of a statutory duty 

of good faith. He argued the enactment of a statutory duty of good faith could 

represent an alternative to, in his opinion, a much needed strengthening of the 

unconscionability provision under the TPA. His submission explained this position as 

follows:    

 
[T]he concept of good faith offers considerable potential as a mechanism for promoting ethical 
business conduct. Indeed, this is readily apparent from the growing judicial attention and 
support given to an implied duty of good faith in commercial contracts, especially in New 
South Wales. Such a statutory duty of good faith should operate generally within the 
franchising relationship, including requiring the parties to resolve disputes in good faith. A 
precedent for requiring the parties to mediate in good faith is found in Clause 45(1)of the 
Mandatory Oil Code which provides:  
 
 45 Provision of mediation and assistance  

(1) All mediation … provided under this Part must be carried out in good faith.146 
 
The FCA expressed strong opposition to the proposal of introducing a legislative 

endorsement of the duty of good faith and fair dealing. Stephen Giles, representing the 

FCA, emphasised that any attempt to legislate an express provision requiring parties 

to act in good faith would necessitate the creation of a definition of good faith. That 

kind of move, according to Mr Giles, would “introduce further uncertainty” and 
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“create a more litigious environment”. 147 The FCA told the Committee there was an 

already existing implied duty of good faith that applied to franchise contracts. 

According to Mr Giles, unlike any express statutory duty of good faith, the implied 

duty is based on well-established legal precedent.  

 

While the Committee acknowledged the FCA’s distinction between implied and 

statutory duties of good faith, evidence to the inquiry suggested the two concepts may 

be reconciled through legislative intervention.   

 
Clearly, the concept of good faith has not only received strong judicial support, but now has 
reached the point in Australia where its nature and scope is being defined with an increasing 
degree of precision. Consequently, there is a ready body of law on which a statutory duty of 
good faith could quite readily and usefully draw upon in seeking to promote ethical business 
conduct.148  
 

The Committee noted that the implementation of a principle of good faith and fair 

dealing in franchise agreements was the subject of a recommendation of the 2006 

Matthews Committee. Recommendation 25 reads: 

 
A statement obligating franchisors, franchisees and prospective franchisees to act towards 
each other fairly and in good faith be developed for inclusion in Part 1 of the Code. 149 

 
The Committee noted the former Federal Government’s response to that 

recommendation was to agree with the intention that franchisors, franchisees and 

prospective franchisees act towards each other fairly and in good faith without taking 

any action to formalise it. The former Government was asserted a formal statement 

was unnecessary as section 51AC of the TPA included “good faith” as a factor when 

determining unconscionable conduct.  This argument attracted some criticism: 

 

Unfortunately this represents a fundamental misunderstanding by the previous Federal 
Government of the role payed by the factors in s 51AC. (…) [T]he factors in s 51AC do not 
define “unconscionable” conduct but are merely matters that a court can or may not choose to 
consider in cases under s 51AC. In fact, although an absence of good faith would ordinarily be 
considered to be unethical, it is entirely possible that an absence of good faith may not in itself 
be unconscionable under s 51AC. This situation arises simply because of the extreme nature of 
the conduct required by the courts before they will consider conduct to be “unconscionable” 
under s 51AC.150  
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The Committee considered developments in other areas of legislative intervention as 

well as legislation in other jurisdictions  when assessing the proposals for a statutory 

expression of good faith. It is estimated over 150 Commonwealth Acts incorporate or 

expressly impose obligations of good faith and fair dealing.151 Numerous overseas 

jurisdictions also rely on the notion of good faith when prescribing standards of 

conduct in various areas of commercial legislation. Article 1.7(1) of the International 

Institute for the Unification of Private Law (UNIDROIT) Principles of International 

Commercial Contracts incorporates obligation that parties “must act in accordance 

with good faith and fair  dealing in international trade”.152 There are similar provisions 

in United States (US) commercial contract legislation. Specifically, the US Uniform 

Commercial Code, adopted across the country, contains a contractual obligation to act 

in good faith in trade.153  

 

In Australia, judicial interpretation of the duty of good faith and academic 

commentary suggests that the principle  has a role to play in ensuring fairness in 

franchising. As discussed elsewhere, the termination of franchise agreement is often a 

source of conflict and it is arguable a duty of good faith could prevent the franchisor 

from relying on trivial, technical or minor infringements which do not represent clear 

and persistent misconduct as a ground for termination.  Further, a duty of good faith 

could force franchisors to make an assessment of the financial consequences of 

termination as against those of the alleged infringements, a disproportionate disparity 

between the two could itself then amount to a breach of the duty.   

 

This example is cited as the Committee received numerous accounts where a threat of 

termination was apparently employed to force the under-value sale of a franchise 

outlet by a franchisee back to their franchisor. Franchisees complained that 

franchisors’ reliance on trivial, minor breaches was in breach of provisions of the 

Code and constituted intimidation resulting in termination and the loss of rights and 

assets. Clearly such conduct would be contrary to a duty of good faith. 154 
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The Committee was told there are significant advantages to adopting a “stand alone” 

statutory duty of good faith. 155 Such an obligation can apply to every aspect of the 

franchise relationship – from the onset of the relationship to the dispute resolution 

processes. In his submission Associate Professor Zumbo argues that:  

 
A statutory duty of good faith would represent a positive statement of what is considered 
ethical conduct within a franchising context and provides an appropriate and well accepted 
benchmark of appropriate standards of ethical behaviour. This is particularly relevant in a 
franchising relationship given the inter-dependency of the franchisor and franchisee. The 
ongoing success of the relationship requires that they act in a mutually respectful and 
cooperative manner throughout the course of the relationship. A statutory duty of good faith 
would set out the boundaries of acceptable conduct in a positive manner for the benefit of both 
franchisors and franchisees.156 

 
The Committee noted the recommendation of the Matthews Committee to implement 

the principle of good faith and fair dealing into the Franchising Code of Conduct and 

accepted that it sought to act as an addition to, and reinforcement of, existing 

remedies.  

 

The Committee was of the opinion that there currently exist unacceptable limits on the 

ability of franchisees to seek redress in cases where franchisors abuse their contractual 

discretions and powers.  The Committee saw no reason why the implicit acceptance 

and operation of good faith in the franchising sector should not be augmented. 

 

The Committee noted that the implied duty of good faith and fair dealing offers only 

limited protection to franchisees as it can be contractually excluded by inserting 

express terms which exclude the implicit duty of good faith or terms that are 

inconsistent with the implicit duty. Associate Professor Zumbo described the practice 

of expressly excluding the implied term of good faith in franchise contracts as 

“troubling”, especially given the ongoing nature of a franchise relationship.157 In the 

Committee’s opinion legislative endorsement of the duty of good faith is warranted as 

a way of preventing attempts to “opt out ” of the implied good faith obligation via 

adroit contractual drafting. 
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The Committee recommends amending the Franchising Code of Conduct by 
inserting a provision imposing a duty to act in accordance with good faith and 
fair dealing by each party of the franchise relationship. 
 
 

5.5 Franchise Contracts and Fairness 
 

 

The franchise agreement is the primary point of reference for the rights and 

obligations of the franchise parties. As previously discussed, the franchise contract is 

a relational contract that does not comprehensively spell out all the rights and 

obligations of the parties; such contracts are notable for the wide discretions provided 

within them, mostly in favour of the franchisor: 

 
  

But the franchise contracts, by and large, are really to allow very broad scope and a range of 
franchisors to behave opportunistically towards franchisees. I think the good franchisors 
should not be afraid of legislation that prevents that sort of behaviour. When I was doing my 
research into franchise contracts, I took my sample of franchise contracts to my supervisor 
Mary Hiscock (who is an expert in contracts) and she said, 'This is really amazing. They are so 
out of bounds.' There is so much discretion given to franchisors that you could almost say—
almost make the argument—that these are not really contracts. These do not meet the 
definition of contract because there is not consideration on one side.158 

 
This type of contractual imbalance carries many and obvious risks for the weaker 

party to the bargain. The Committee was told that franchise contracts are often silent 

on issues such as goodwill, rights of renewal or the standard of support that the 

franchisor is committed to provide to the franchisee. Due to their weak bargaining 

position and the widespread practice of offering the franchise contracts on a “take or 

leave basis”, in many cases franchisees are not able to secure basic rights and 

obligations that might reflect their interests. A long term strategy to address that type 

of imbalance, as suggested by Ms Buchan, would be the statutory endorsement of the 

“standard provisions of the franchise agreement” which could be supplemented by 

specific conditions reflecting the arrangements between the specific franchisee and 

franchisor.159  A similar legislative model currently operates under the Insurance 

Contract Act 1984 (Cth).  
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The current regulatory regime, as has been discussed previously, contains certain 

“gaps” which undermine the credibility of the system as whole; a prime example is 

the uncertainty surrounding section 51AC unconscionability and whether contracts 

can be unconscionable based on their terms or merely procedurally. 160  This gap has 

been filled by some state legislation to a degree but in the opinion of numerous 

witnesses it should be addressed at the national level.  The operation of section 106 of 

the Industrial Relations Act 1996 of New South Wales, in particular, is an example of 

state unfair contract legislation under which franchise contract terms are subject to 

judicial scrutiny. In circumstances where the franchise contract falls under the 

jurisdiction of the NSW Industrial Court, the court has power to vary or declare as 

void a contractual term that is found to be unfair. Ms Buchan observed “the Industrial 

Relations Act 1996 of the New South Wales has been the single most powerful piece 

of legislation used by franchisees [in] franchise disputes in New South Wales”. 161 

 

Using a statutorily defined “fair contract” as a benchmark for franchise agreements 

was raised during the inquiry.  As one critical of the idea, Associate Professor Zumbo 

stated: 

 
[J]udicial scrutiny of unfair contract terms is currently lacking and unfortunately can act as a 
green light to unethical franchisors intent on including contract terms that go beyond what is 
reasonably necessary to protect their legitimate interests. In such circumstances, a new 
national legislative framework within the Trade Practices Act is needed to deal with unfair 
terms within franchise agreements. Such a framework would help promote greater judicial 
scrutiny of substantive unconscionability and could be based on the United Kingdom or 
Victorian legislation for dealing with unfair terms in consumer contracts. 162 

 
The FCA was extremely critical of the practice of employing section 106 of the 

Industrial Relations Act 1996: 

 
It is totally inappropriate to extend State Industrial relations legislation to franchise 
agreements or the franchise relationship, as they are business to business transactions and 
relationships. The inclusion of a vague concept of “fairness” such as that contained in s 106 of 
the NSW Industrial Relations Act into commercial agreements would undermine contractual 
certainty and the principle of freedom of contract underlying business transactions.163 
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The Committee notes the FCA’s distinction between franchise relationships and the 

employment relationships addressed by the Industrial Relations Act 1996 and 

contrasts it with the FAAI’s characterisation of franchises: 

 
Another thing I want to say relates to the view in the corporate world and in 
government that franchising is a business-to-business relationship. We feel that it is 
more a master-servant relationship because all the power rests with the franchisor and 
not the franchisee. So, when we talk about fair trading and consumer affairs 
departments, the people we are talking about as franchisees are in the consumer 
category. It is not an equal business-to-business partnership. It is a partnership 
dominated by one party, and that is the franchisor.164 

 
From the Committee’s perspective the majority of evidence provided to the inquiry 

would support the view that the relationship is not one between two equally 

empowered businesses.  The comments of the FAAI, while accepting their obvious 

interests in the argument, do strike the Committee as representing with more veracity 

the complex interdependencies, and vulnerabilities, inherent in the relationship. 

 

The Committee is of the opinion that franchise contracts require specific legislative 

and regulatory treatment at a Commonwealth level. 165  Attempting to provide stopgap 

State-based measures through the instrument of unfair contract legislation is 

ultimately imprecise and would tend to produce piecemeal results.  The Committee 

does not dispute that reform is required but it would be best achieved through the 

implementation of a range of nationally consistent measures – including disclosure, 

dispute resolution and enforcement changes – administered from a central authority.    

 

The Committee reserves the right at all times to review its position, however, and 

may, in the absence of any positive action elsewhere, consider making appropriate 

recommendations to the relevant State Minister to provide what level of redress it can 

with the legislative resources available. 
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5.6 Terms of Franchise Agreement 
 
 
The franchise relationship is predominantly contractual in nature. Both franchisee and 

franchisor rely on their franchise agreement to specify their respective rights and 

obligations, including the duration of the contract and rights of termination and 

renewal.  Crucial among a franchise’s contractual terms is the length of the agreement 

and the manner in which renewal of the contract at the end of the contract period is 

dealt with. 

 
The Term of the Contract 
 
The FAAI provided the Committee with a synoptic view of the franchise agreement 
and the importance of an agreement’s duration to its success: 
 

A very simple definition of a franchise is that you are buying the right to operate part of 
someone else's business: it is the franchisor's business. You are buying the right to operate it 
for a period of time. When you are buying a franchise, you should take that into account. You 
should take the term into account and ensure that you can make a capital return and that it is 
sufficient (if it is not, put it in the bank) over period of the franchise, including the 
amortisation of the capital cost.166 

 
The Committee was told that most agreements are entered into for a term that is not 

sufficient to allow a return on the initial investment. The FAAI pointed out that the 

average duration of franchise contract terms is five years and explained further: 

 
The average cost of a franchise is probably $250 [,000] and  more, which means that the 
franchisee has to return $50,000 a year profit to just pay off the capital investment. Most 
people do not take that into account. They do not amortise the cost of the franchise over the 
period to see whether it is profitable, and that is when they get into a lot of trouble.167 

 
The inability to produce a return on investment during the tenure of the franchise 

agreement is, however, not always caused by inadequate due diligence or poor 

business planning.  

 

Evidence provided to the inquiry suggested that franchisors’ broad contractual 

discretion, an inherent element of the franchise relationship (as explained above), can 

also contribute to the failure of a franchisee to recoup an initial investment. 

Specifically the Committee was told that the contractual discretion of franchisors 
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often extends as far as to enable the termination or non-renewal of agreements on a 

“without cause” basis. One submission received by the Committee described a 

franchisee being effectively pressured to act against professional advice and sign a 

new agreement specifying a guaranteed term but containing a clause that allowed 

“without cause” termination and sale by reference to “marked value”. 168 The new 

agreement was, in the franchisee’s view, grossly unjust as it jeopardised his prospects 

of recovering the investment made at the initial agreement; by contrast the original 

agreement stipulated automatic renewal for five years on the same terms and 

conditions provided the licensee was not in breach of those terms and conditions. 

Despite being aware of the risks that the new agreement imposed as a direct result of 

commercial pressure the franchisee accepted the new agreement. 169  

 
In further comment on the matter, the RTAWA condemned “the apparent and 

continuing practice of unreasonably shortening the term of [franchise] agreements”. 170   

The Committee was told that such a practice operates to place a franchisee, already 

bound by the ongoing maintenance and marketing costs inherent in the franchise 

agreement, in a financially untenable position: 

 
We now see such agreements rapidly approaching the 5 year term, which not only gives the 
franchisor any direct benefits of the franchisee’s goodwill but, also with the rising cost of fit-
out, gives insufficient time for the franchisee to fully depreciate his capital investment.  
 
We submit that the Franchising Code should include terms that not only defend the franchisee 
from ‘franchisor opportunism’ as above, but also provide the franchisee with ample time to 
amortise his investment in the franchise arrangement. We suggest that this matter could best 
be incorporated within the Franchising Code by including provisions that require the 
franchisor to clearly demonstrate to the franchisee, in documented format, that the term of the 
franchise agreement is sufficient to give an adequate return on capital thus meting the normal 
accounting amortisation standards.171 

 
The Committee is of the opinion that the duration and renewal of contracts constitute 

two of the most pressing issues in the franchise sector. 
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5.7 Non-Renewal 
 
 
In most franchise systems continuity of the business relationship with franchisees is 

achieved through the renewal of franchise agreements. There is some anecdotal 

evidence suggesting that in Australia 90 per cent of franchise agreements are renewed 

on expiry. 172 While the rate of non-renewal itself does not appear to be alarming, 

some instances of non-renewal and some patterns of behaviour associated with the 

exercise of a power to renew are a cause for concern. 

 

Because the power of renewal is exercised by franchisors, decisions not to renew have 

been frequently interpreted as another manifestation of an inherent imbalance of 

power between franchisors and franchisees. Failure to renew may often be seen by 

franchisees as an example of opportunistic behaviour designed to capture the goodwill 

generated by successful franchisees. Yet there is evidence suggesting that it is a 

standard practice for many systems to compensate franchisees for the transfer of 

goodwill at the end of a relationship. This is largely achieved by the franchisee selling 

the franchise and reaping the improved market value of the business as against when 

they originally purchased it; this relies on the relationship between franchisor and 

franchisee, not to mention the behaviour of the market, being conducive to such an 

arrangement.   

 

The Committee was told that renewal may be used as an opportunity for franchisors to 

exert their contractual power over franchisees.  For example, a franchisor may seek to 

“buy out” a franchisor at the completion of a contract for a price that does not reflect 

the value of the business and constitutes an effective loss for the franchisee; a refusal 

to sell on those terms, however, means the franchisee may see their contract simply 

lapse at its completion with the loss of their entire investment. 

 

The Committee was provided with an example of this scenario by the representatives 

of Competitive Foods, a franchisee operating fifty KFC restaurants in Western 

Australia. As a result of behaviour that Competitive Foods described as franchisor 

opportunism, the company’s restaurant in Rockingham, a suburb of Perth, was closed 
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down. The closure of the business was a direct result of an offer from the franchisor of 

the KFC chain, Yum! Restaurants International, to purchase a network of restaurants 

that Competitive Foods currently operated. The decision to not accept a sale offer at 

an undervalued price by Competitive Foods prompted a decision by the franchisor to 

not renew the franchise licence that had been in place for a period of 20 years. 

Competitive Foods predicted that the agreements under which it operated several 

other KFC restaurants would also not be renewed. Facing the prospect of losing a 

number of viable and highly profitable businesses, Competitive Foods argued it found 

itself unable to protect its interests under current Australian law.  

 
Competitive Foods expressed its disappointment with the current law as follows: 
 

4. The Franchising Code under the Trade Practices Act does not deal with non-renewal, even 
though it places restrictions on a franchisor’s power to terminate the franchise agreement 
during the term of that agreement. Additional disclosure under the Franchising Code of the 
risk that a franchisor may not renew the franchise agreement, as recommended by Matthews 
Committee, would not solve the problem, and would merely entrench a franchisor’s right to 
act opportunistically.  
 
5. Existing contract law and the unconscionability provisions of the Trade Practices Act and 
Fair Trading Acts are also of no ready assistance, because those remedies would appear to 
apply only during the contractual term and not when the contract expires. In the absence of 
any effective legal [remedy] for the franchisee, the mediation provisions in the Franchising 
Code will not address the imbalance of power between franchisor and franchisee in relation to 
non-renewal of a franchise agreement.173 
 

Competitive Foods argued that the only way to address the problems faced by the 

company and other franchisees affected by non-renewal is through legislative 

intervention. The approach that Competitive Foods suggested was: 

 
a. Amend the Franchise Code to include a provision requiring a franchisor to renew the 

franchise agreement on expiry, unless the franchisor had a good faith reason not to do so. 
Such an amendment could be made by the Federal government based on earlier 
Commonwealth legislation to deal with problems in the oil industry in relation to petrol 
station franchises, or alternatively the government can look to “good cause” legislation 
adopted in a number of the states in the USA.  

b. Clarify the operation of the unconscionability provisions of the Trade Practices Act and 
State Fair Trading Acts to ensure that these protections apply to renewal of franchise 
agreements. This change would enable a franchisee to take legal action to stop a 
franchisor from misusing its superior bargaining position and require a franchisor to act 
reasonably and in good faith in negotiating a renewal of a franchise agreement. This could 
be done in the first instance by amending the Trade Practices Act and the Fair Trading 
Acts to allow the relevant Minister to make regulations at short notice to respond to 
particular types of abuse of power by a franchisor (or other contracting party).  

c. Consider the introduction of provisions in either the Franchising Code or the Trade 
Practices Act/ Fair Trading Act to require a franchisor to compensate a franchisee for the 
value of the franchise business if the franchise is not renewed. Such provision would 
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secure the franchisee’s investment in the business (subject to market forces determining 
the value of that business).174 

 
The Committee discovered that one’s opinions on the issue of renewal, as with much 

else in the inquiry, largely depended on where one stood in the franchise relationship. 

 
The FCA was a strong critic of the legislative reform proposed by Competitive Foods. 

In particular, the FCA warned against attempts to employ the principle of good faith 

and fair dealing as “an explicit regulatory solution to a commercial problem”.175 The 

FCA asserted that the legislative inclusion of the obligation of good faith and fair 

dealing would produce far reaching legal consequences. In the context of a franchise 

agreement renewal, the FCA asserted, such a provision would represent creation of a 

contractual right to renegotiate. That kind of outcome, according to the FCA, could 

not be accepted as it “tips the balance of commercial bargaining outside the realms of 

what is intended” by the parties to the franchise agreement.176  

 
In its submission, the FCA explained: 
 

It is being suggested that Government legislate to create a specific statutory good faith 
obligation to negotiate at the end of term for a renewal. The High Court of Australia has ruled 
on this issue, and the law is clear- once a franchise term ends, it ends. This level of certainty 
enables all those involved in franchising to understand their legal rights, and negotiate 
accordingly. The FCA strongly opposes any move to create a statutory right that would 
thereby advantage one party to a contract over another.177  

 
The RTAWA, on the other hand, expressed its full support for the proposals outlined 

by Competitive Foods, stating:  

 
The fairest and most practical way to address the non-renewal issue is by an amendment to the 
Franchising Code of Conduct. This could be done by inserting a new clause in Part 3 of the 
Franchising Code, which contains the following elements: 
 

(i) Obligation upon a franchisor to renew a franchise agreement (or provide 
compensation in lieu) unless the franchisor had a good faith reason to 
justify non-renewal. 

(ii) Appropriate time limits for notification of the franchisor’s decision about 
renewal/non-renewal prior to expiry of the agreement, together with the 
provision of reasons to the franchisee in the event of non-renewal. 

(iii) An ability for the franchisee to enforce its right to renewal (or 
compensation in lieu), with the onus being placed on the franchisor to 
justify its good faith reason for deciding not to renew the agreement.178  
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Professor Terry, with reference to the Competitive Foods issue, referred to existing 

models that could provide some guidance in addressing non-renewal.  

 
454 Mr BIGNELL: Last week we heard from a couple of witnesses from a KFC chain. They 
have 50 KFCs in Western Australia. Yum Foods, the US -based company, which is the 
franchisor, gave them notice that at the end of the 20-year lease they had to close their store 
(last November). I know you say that it is a one sided relationship, but this seems a little bit 
too one sided, particularly when you think that the people who were our witnesses last week 
had been on the Australian Yu m foods board of directors and that they had sat around at all 
those meetings. 
 
From what we could see, they were obviously doing the wrong thing by the franchisor, but 
that appeared to be some churning or some other reason to get these people out and get fresh 
people in a few hundred metres up the road. 
 
Prof. TERRY: That is a very difficult one, isn't it? I do not think 'churning' is the right word. If 
people have had a 20-year term, that is certainly not a case of churning. The reality is that this 
is one of the things I wrote about in the article on goodwill. In some states of the United 
States, there are two problems; one is the termination of a franchisee. We have dealt with that 
in the code: you can only be terminated for good cause now, notice to remedy, and that sort of 
thing. 
 
The other related issue with which we have not dealt in the franchising code of conduct is the 
failure to renew. That is a much more difficult issue, I think. In some states in the United 
States, you are required to renew, unless there is good cause not to renew. Good cause to 
renew may be that you are going out of franchising, or you have changed your whole system, 
or that the franchisee has not paid the fees or is in breach of the agreement. You may or may 
not know that the Oilcode, which is the franchising code of conduct for the oil sector, has a 
provision in it (clause 32), which states: 
 

A supplier must not fail or refuse to renew a fuel re-selling agreement...unless the 
supplier has decided that it will: 
(a) lease the site on which the fuel re -selling business is to be carried on for a purpose 
other than the retail sale of motor fuel; or 
(b) dispose of the site on which the fuel re-selling business is to be carried on; or 
(c) operate the site...for a purpose other than the retail sale of motor fuel. 
 

So, we do have an attempt to deal with that in Australia insofar as the Oil  Code is concerned. 
 
455 Mr BIGNELL: Do you think we should look at that for franchising as well? 
 
Prof. TERRY: Of course, it is the same problem as the retail leasing problem, isn't it? A lease 
is granted for 20 years, and normally a franchise agreement for a retail site will try to match in 
with that lease. There would obviously be a problem if I granted you a franchise for 10 years 
and the lease is for two years; there could obviously be commercial and legal difficulties there. 
So, the franchise problem sort of merges into that retail leasing issue. 
 
The problem is greater. In a 20-year agreement, the franchisee, whether big or small, has had a 
very big opportunity to capitalise on the investment. The real problem is going to be with a 
franchise agreement that is granted for five years, which may be a short period in which to 
capitalise on it. It is a difficult issue. At the very least, I think franchisees should be given 
significant notice—maybe a 180-day notice—that an agreement will not be renewed. Some 
jurisdictions deal with it through minimum terms to give the franchisee the opportunity to 
recoup the investment.179 

 
 

                                                                 
179 Committee Hansard, 12 March 2008, pp.108-109. 



   
Economic and Finance Committee - Franchises 
  Page 69. 

In the Committee’s opinion, there was more merit in pursuing a codified duty of good 

faith and fair dealing than an automatic renewal provision in franchise agreements.  

To make renewal an assumption in the franchise contract would constitute an undue 

interference in the specifics of a bus iness relationship and compromise the ability of a 

franchisor to protect the value and reputation of their brand – an essential element of 

the franchise system.  On the other hand, making the duty to act in good faith a part of 

the Code – with the statutory authority that contains – would provide improved 

certainty to both parties as to their rights and obligations upon entering into renewal 

negotiations.  It is clear to the Committee that the current “implicit” presence of good 

will is too passive and does not necessarily operate to ensure contracts are drafted 

with the interests of both parties at heart.  In any event, a franchisee that sought to rely 

on this protection would be faced with long, complex and expensive legal action to 

see it realised.  The inclusion of a positive obligation with which parties could clearly 

identify would improve both the relative position of the parties and the manner in 

which any disputes that arose could be resolved.  

 
 

The Committee recommends the Franchising Code of Conduct be amended by 
inserting a provision imposing a duty to conduct renewal negotiations in 
accordance with good faith and fair dealing by each party. 
 
 

5.8 Termination  
 
 
The franchise contract spells out the rights of the franchisor in relation to termination 

of the franchise agreement. The general rationale behind the franchisor’s power to 

terminate the franchise agreement is the protection of the integrity and viability of the 

particular franchise system as a whole.180 The power to terminate operates as a 

powerful deterrent preventing franchisee “free-riding” or contractual breaches. The 

power to terminate is indicative of the extensive control that the franchisor is able to 

exercise in the relationship.  And while clauses 21 to 23 of the Code impose certain 

obligations on the franchisor with respect to the power to terminate there remains a 

significant level of discretion. 
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The Committee was made aware of instances of alleged arbitrary terminations. 

Evidence provided examples of terminations where reasons were not communicated 

to the franchisee or termination as a consequence of minor or trivial technical 

breaches of the contract or operations manual. 

 

The submission from Peregrine Corporation stressed that the limitations currently 

imposed under the Code on the power of termination should be strengthened. The 

submission reads: 

 
Where the Franchisee has used “reasonable endeavours” or perhaps “best endeavours” to 
rectify a breach of the Agreement, but not done so to the satisfaction of the Franchisor, the 
Franchisor should be restricted from terminating the agreement. For example, if the Franchisor 
gave the Franchisee reasonable opportunity to rectify 30 issues, and 29 were rectified to the 
satisfaction of the Franchisor, it would be unfair for the Franchisor to begin the termination 
process. 
 
Further some Franchise Agreements stipulate that the Franchisee from the onset is given a set 
number of chances. For example, if a franchisee breaches the agreement on more than 3 
occasions, the Franchisor may elect to terminate, notwithstanding that the Franchisee has 
remedied those issues within the given notice period. This should be expressly prohibited by 
the Code. 181 

 
Evidence from Associate Professor Zumbo elaborated on this :  
 

[T]here may in time be issues concerning what a franchise would see as an arbitrary 
termination by the franchisor, for example, for not agreeing to major changes to the franchise 
agreement. Notwithstanding that such allegations could be dealt with under the 
unconscionable provisions of the Trade Practices Act, or perhaps under an implied duty if 
good faith, there may be calls for express recognition for some form of compensation 
reflecting the balance of the franchise agreement where there is an arbitrary or without cause 
termination of the agreement. 182 
 

In the Committee’s view the introduction of a statutory duty of good faith would 

represent a good step towards creating a level playing field for the participants of the 

industry. A duty of good faith in a statutory form would operate to discourage 

arbitrary termination while introducing an additional measure of accountability.   
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5.9 Goodwill 
 
 
The issues of tenure, renewal and termination directly relate to the problem of 

franchise goodwill. The issue of goodwill in franchising has attracted considerable 

debate and controversy. Ms Buchan described the elements of goodwill and its 

characteristic fragmentation in the franchise relationship: 

 
In legal terms there are three types of goodwill: business goodwill, site goodwill and personal 
goodwill. The franchisee pays for business goodwill and possibly site goodwill when buying 
into a franchise system. Personal goodwill is added by the franchisee. A component of 
goodwill is usually taken into account when the franchise fee is calculated. (…) 

 
In exchange for the franchise fee (business goodwill), the franchisee has the right to trade 
using the franchisor’s intellectual property and system for the duration of the franchise term. 
This money is a sunk cost that is paid before the franchisee starts trading and is recouped over 
time as the franchisee derives value from the franchisor’s brand.183 

 
The most controversial aspect of goodwill in franchising revolves around entitlement. 

Conventionally goodwill in its entirety belongs to the franchisor as the owner of the 

business, while the franchisee is seen as being only involved in that business for the 

period of time defined in the franchise contract. A contract may stipulate the extent of 

a franchisee’s entitlement to accumulated goodwill184 but it has generally been 

understood that “[i]n the absence of a contractual provision providing for 

compensation for goodwill on expiry or termination the franchisee forfeits the 

goodwill”.185 Consequently, it is rare for the franchise agreement to spell out the 

franchisee’s entitlement to goodwill on the expiry or termination of the contract.186  

 
It is a subject for discussion in the industry as to whether these conventional 

understandings of goodwill are adequate to the franchise relationship. It has been 

argued that the interdependency of the relationship, with the franchisor and franchisee 

sharing an interest in the viability and success of the business, should be reflected in a 

shared entitlement to any goodwill.  

 

                                                                 
183 Jenny Buchan, “When the Franchisor Fails: A research report prepared for CPA Australia by the University of 
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184 Andrew Terry and P. D. Giugni, “Freedom of Contract, Business Format Franchising and the Problem of 
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185 Andrew Terry and P. D. Giugni, “Freedom of Contract, Business Format Franchising and the Problem of 
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As a matter of fact there are joint interests at stake. The initial goodwill of the franchise 
business obviously reflects the franchisor’s concept, intellectual property, established 
reputation and investment. However, the investment and entrepreneurial activities of the 
franchisee, together with the usual contributions to systems promotion through advertising 
levies, clearly enhance the goodwill accruing to the franchise system and it would not be 
unreasonable to expect that the franchisee should be compensated for her or his contribution to 
the enhanced goodwill of the system. 187 

 
The Committee was told that the practical application of such an approach carries 

considerable challenges in terms of the appropriate distribution and assessment of any 

goodwill entitlements.   

 
463 Mr PICCOLO: A lot of your research has focused on the end of the relationship where 
things go bad, either through insolvency or termination. An issue that has been raised 
elsewhere is the question of how do you propose we can deal with the issue of goodwill that is 
unpaid because, basically, when the franchisor goes through the hoop, the franchisee goes at 
the same time; or, secondly, where the relationship is terminated at the end of the licence 
period and the franchisee virtually loses, first, their goodwill, and, secondly, any capital 
investment they have made in the site as well. How would you propose to deal with that when, 
on the other hand, there are franchisors who say, 'Well, the franchisee entered this 
arrangement for X years and they knew what the terms and conditions were, so why should we 
pay them anything? They had a freedom of contract; they are really owed nothing.' 

 
Ms BUCHAN: Goodwill is a difficult issue. Goodwill to lawyers, and in cases, has been 
interpreted as having three different components, and you may well be aware of those. There 
is site goodwill; there is brand goodwill; and there is personal or operator goodwill. 
Depending on the type of franchise, the economists would say that, if the franchisee is, for 
example, buying into, say, a McDonald's, you or I, regardless of the operator, will stop at 
Macca's, buy our burger and drive off. So, in fact, the actual franchisee and its identity does 
not matter a jot, so why should the franchisor share the goodwill with the franchisee? 
 
But then there is another whole group of franchis e businesses which are very, very dependent 
on the operator and which are less dependent on perhaps a supply of a branded product—and 
that might be someone who cleans your swimming pool. If you don't like the franchisee who 
cleans your swimming pool, you will quickly move on to another swimming pool company. 
So, arguably, that individual in fact contributes a significant amount to the goodwill of the 
system at their individual outlet. So, goodwill is a really tricky problem from the perspective 
of looking at it in an economic framework. 
 
(…) 
 
The goodwill at the end of the term is another whole thing. Franchisees do buy a licence to use 
a brand for a period of time, and there are very few franchises that have an open-ended term. I 
can give you an example of one that does, and that is Fastway Couriers. Fastway will basically 
give you an indefinite amount of time, so you can be a Fastway courier driver forever, if you 
want to be. 
So that carries another challenge, because, if you leave early, who has that goodwill? Do you 
sell the business and keep some of the goodwill that you have generated as the friendly local 
courier delivery person, or do you actually have to terminate the contract and risk being sued 
for cutting short the franchisor's opportunity to capitalise on the long-term investment stream 
that they think they have established? Can you see how complex it is? The issue of goodwill is 
a very complex one.188 
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Competitive Foods pointed to the same difficulties in terms of distribution and 

valuation of goodwill. 

 
350 The PRESIDING MEMBER: Do you think we need to define, legislatively, what 
goodwill is and who owns it? 
 
Mr CASTLE: That is one way of dealing with it. The problem is that you can potentially, get 
into horrific arguments about whose goodwill it really is; how much goodwill attaches to a 
name (in our case, KFC) and how much goodwill attaches to the fact that we built a restaurant 
on a prominent site, we got staff in, we got customers used to coming here because our 
restaurant was cleaner, our service was quicker, all those other things, than one of the 
competitive fast food restaurants. So, you get into those sorts of difficult arguments.189 

 
As previously discussed, the issue of goodwill is of particular importance in the 

context of renewal negotiations where the potential exists for any goodwill generated 

by an individual franchisee to be extinguished or absorbed by a franchisor through the 

exercise of onerous renewal (or termination) conditions. 

 

Evidence from Competitive Foods, perhaps the most spectacular current example of 

this dilemma, alleged that the company faced a significant loss of income as a result 

of “franchisor opportunism”190 in the form of the use of “threat of non-renewal in an 

attempt to obtain benefits for themselves at the expense of the franchisee”. 191   Such a 

situation constituted, in the company’s view, a “gap” in the current regulatory regime; 

a gap that allows “franchisors to take advantage of franchisees in a way that enables 

them to benefit from the goodwill that has been built up by a franchisee over a period 

of time and that goodwill has come at some expense to individual franchisees, many 

of whom have put all of their financial resources, time and effo rt into developing the 

business”.192 

 
Franchisees’ difficulties accessing goodwill was a common issue among contributors.   
 

328 The PRESIDING MEMBER: I want to ask you one more question. Mr Piccolo is going to 
Perth to look at a situation where Young Foods and KFC are at odds with each other because 
they want to move in and take over the franchisee stores for their own benefit. Can you give us 
any comments about how franchisors take advantage of successful franchisees who are not 
being churned but who are being profitable and doing well in their business, and who are 
being moved out to become a company store. 
 
Assoc. Prof. ZUMBO: There is nothing stopping that from happening. There is nothing 
stopping that happening without compensation. I am aware that, where a franchisor goes from 
a company store, and they sell that company store to a franchisee, they will charge goodwill. I 
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am well aware of instances where franchisees are charged goodwill when they take over a 
successful company -owned store. 
 
Perhaps it should work the other way, too: if the franchisor takes over a successful ongoing 
and viable franchise business, they pay goodwill for that successful business. Simply to take 
over a successful franchisee is a misappropriation of property without compensation in that 
case for the simple reason that you charge goodwill upfront if you are selling a successfully 
running company store. On the other hand, if you want to take it back, and the franchisee is 
very successful, you should pay an amount of money for that successful business. You can't 
have it both ways. 
 
You can't say that operating a franchise is the sole guarantee of business success, because the 
success of the franchise business is also the result of the hard work of the franchisee. So, if the 
franchisee has built up a successful business and made it more profitable than a company store 
or other franchise businesses may be, for example, that franchisee should be compensated if 
that ongoing business is taken away from them. 193 

 
Competitive Foods’ solution to the issue was to require franchisors to compensate 

franchisees for goodwill in the event of non-renewal:  

 
A number of US states have provision for compensation in the event of non-renewal. The 
Swanson Committee also considered that compensation should be available as “a private right, 
to secure fair compensation for the [franchisee’s] investment, including goodwill upon 
termination of their franchises”. The Swanson Report expressly included refusal to renew as 
one of the circumstances justifying the payment of compensation. The Blunt Committee went 
further by proposing draft legislation that included a right by the Court to “award 
compensation to a franchisee for unlawful termination or failure to renew a franchise”.  
 
The rationale for introducing such a requirement is that it would encourage efficient 
investment by franchisees, because: 

a. It would remove any incentive on the part of the franchisor to act 
opportunistically and make a profit at the expense of the franchisee. This may be 
particularly important, for example, in dealing with franchise churn. 

b. It would ensure that the franchisee’s investment was protected in the event that 
the franchisor made a “good faith” decision not to renew the franchise agreement 
– eg. if the franchisor wanted to leave the industry, or alter the business model.  
194 

 
It was further argued that the existing provisions of the  TPA can provide some redress 

to franchisees. Ms Buchan argued section 51AC of the TPA, if broadly interpreted, 

could potentially offer some redress195, something about which Competitive Foods 

was sceptical: 

 
57.There is clearly great uncertainty surrounding the meaning of “unconscionable conduct” 
and hence the effectiveness of the current remedial provisions in relation to unconscionability 
is questionable.196 

 
The Committee recognises that goodwill presents a challenge to the franchise industry 

because of the unique structure of franchise businesses, the location of brand 
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ownership and the distribution of rights and responsibilities between parties.  Yet 

inherent in recognising that the success of a franchise depends on both parties is the 

need to recognise and, where necessary, quantify the value of franchisee efforts over 

the term of a contract.  While an individual franchise may not succeed without the 

brand power and resources provided by the overarching system, the efforts of the 

franchisee operating that outlet at that location need to be acknowledged when the 

relationship reaches critical points such as renewal or expiration. 

 
The Committee recommends  the Franchising Code of Conduct be amended to 
include  a provision mandating that franchise agreements must include the basis 
on which termination payments or goodwill or other such exit payments will be 
paid at the end of the agreement. 

 
The Committee recommends that the exclusion or inadequate determination of 
goodwill or other such exit payments by a franchisor during negotiations with a 
franchisee regarding a franchise agreement constitute “unconscionable conduct” 
and should be included in any discussions regarding an amendment to section 
51AC of the Trade Practices Act. 
 
 

5.10 Churning  
 
 
During the course of the inquiry the Committee was presented with numerous 

allegations regarding the practice known as “churning”. The Committee was told that 

churning involves exposing novice franchisees to significant market risk and financial 

strain in order to force that franchisee to exit the system within a short period of time. 

Following the departure of one franchisee the franchisor takes steps to replace them 

with another unsuspecting franchisee willing to buy the franchise, often at an inflated 

price.   

 
The FAAI explained the practice as follows: 
 

Most franchisors operate in an honest and ethical manner, but there are a number of business 
models based on selling franchises, rather than running a successful franchise business. As 
you are aware, the cost of these can be a capital cost of up to $250 [000] for a licence fee. You 
only have to sell 10 of those to make $2.5 million a year, and none of those has to be 
profitable for the franchisor to make that money. In some cases, there have been allegations, 
which I am sure you have heard, where the word 'churning' is used continuously, where 
franchisors, just the sake of getting new franchisors, put enormous pressure on their current 
franchisees to get them to leave their business so that they can resell the franchise.197 
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In response to the Committee’s concern about churning, the FCA submitted that the 

practice did occur prior to 1998 and was prevalent in the services sector due to its 

relatively low entry costs. The 1998 changes to the franchise regulatory regime 

transformed the nature of the industry and to effectively prevent churning.  

 
§ the mere introduction of the Code, backed by the ACCC’s careful supervisory eye, 

has introduced barriers to entry for franchise systems that keep out most of the 
marginal operators; 

§ any allegation of “churning” in Australia post 1998 would constitute a clear breach of 
not just the Code, but s 52 of the TPA and probably s 51AC (unconscionable 
conduct). The ACCC would therefore have to become involved on receipt of any 
complaint; 

§ the ACCC has done an excellent job of enforcement. As soon as the ACCC receives 
a complaint alleging breach of the law they act promptly and professionally. 

§ the Code requires specific disclosure of the history of a particular premises or site. 
This has been augmented by the most recent reforms; 

§ the franchisor has to provide substantial information concerning its financial history, 
in fact over 250 separate pieces of information; 

§ the Code requires specific disclosure of franchise exits. This has been further 
augmented by the by the most recent reforms, which in effect enable the prospective 
franchisee to contact all recent previous franchisees including those who may have 
departed the system.198   

 
 
Despite the FCA’s assurances, the Committee was told that the practice was still 

prevalent. Of those witnesses seeking to offer remedies to the practice many were in 

favour of amending the Code and the TPA.  Focusing on disclosure requirements, 

Associate Professor Zumbo explained: 

 

I am aware that the number of instances where the number of franchise businesses been 
bought back from the franchisees in Australia has grown considerably over a period of three or 
four years. Does that suggest churning by the franchisor—that is, when they buy up failed 
franchises, take over a failed franchise or buy up a franchise at a much reduced price, then re-
franchise at another price. In some of the events the franchisor may not be able to provide 
reasons, for example, why the franchise business ceased operation. 
 
The franchisor should know the reason for that but they may not know. If the franchisor 
knows the reasons for those particular events, the franchisor should be able to disclose those 
reasons—he should be required to disclose those reasons. Why have so many franchise 
businesses been bought back? That would alert potential franchisees to risk areas. It would 
enable them to identify risk areas.199 

 
Associate Professor Zumbo argued further that changes to the disclosure regime may 

represent an important step towards preventing churning. In his proposal, item 6.4 of 

Annexure 1 of the Code, which requires a franchisor to provide a list franchise 

businesses that have experienced transfers, non-renewals or expirations in the 
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previous three years, should be amended to also require “for each event, the reason or 

reasons for the event to the extent that the franchisor is able to provide the reason or 

reasons for the event”. 200 Associate Professor Zumbo explained in his submission:  

 

This information may be very important to potential franchisees as it may reveal potential 
problem areas including the possibility that the franchisor is engaging in “churning” whereby 
the same premises are bought back and then refranchised. Systemic problems, as well as 
churning, could be revealed from reasons given for other events listed in Item 6.4 and, as a 
result, requirement to provide reasons, here known to the franchisor, would promote greater 
transparency.201   

 
Professor Terry, on the other hand, argued the current disclosure requirements were 

sufficient to protect prospective franchisees: 

 

Churning is something that has come before your committee. If the franchise is granted in 
relation to a site which has previously been franchised, the franchising code of conduct itself, 
in clause 11, requires that full details of the circumstances must be made available. What do 
you do? If by churning you mean that a site is being re-franchised over and over again—and I 
have written on this. I wrote an article years ago called 'Freedom of contract: business format 
franchising the problem of goodwill'. It is an issue I have been aware of for a long time. 
Remember that in those days there was no power for a franchisee to sell a franchise during its 
term. Now the code of conduct gives that franchisee the right to sell during the term. Churning 
is a horrible thing. If you are buying a site, and a franchise has been in it, the full details are 
there. This is why you cannot legislate for fools.202 

 
In addition to the use of disclosure as a weapon against churning, the Committee 

considered the application of provisions of the TPA to redress the practice. Ms 

Buchan, acknowledging the problem of churning, described section 51AC as “capable 

of delivering redress to franchisees if it is broadly interpreted”.203  The Committee 

noted that the ability of the unconscionability provision in section 51AC to address 

churning was uncertain due to a lack of case law developed on the basis of the 

provision. The Committee found there was apprehension among lawyers and litigators 

regarding the application of the section leading to an avoidance of actions relying on 

the section. 

 

It is the Committee’s view that practices such as churning are properly matters with 

which the ACCC should deal.  Section 6 of the Report deals specifically with the role 

and function of the ACCC in the franchise industry but with regard to preventative 

actions the regulator could adopt the Committee found the following: 
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The Committee recommends the ACCC publish the outcomes of any 
investigations in which franchisors are found to be acting unlawfully or 
persistently in breach of the Franchising Code of Conduct.  Such findings should 
further be kept on a publicly accessible register. 
 
 

5.11 Retail Tenancies  
 
 
The franchise agreement usually operates alongside a separate agreement specifying 

the rights and obligations of the parties regarding the premises on which the franchise 

business is conducted. Such additional contractual arrangements predominantly take 

the form of a lease, sublease or licence. Jenny Buchan, in her submission to the 

Productivity Commission inquiry into retail tenancy leases, identified the various 

franchisee occupancy models:  

 
1. Franchisor owns the premises and leases to franchisee 
2. Legal entity related to the franchisor owns the premises and leases them to the franchisee 
3. Franchisor leases the premises from a landlord unrelated to the franchisor; franchisor sub-
leases to franchisee 
4. Franchisor related entity leases premises from landlord unrelated to the franchisor; 
franchisor related entity sub-leases to franchisee 
5. Franchisor leases the premises from a landlord and grants a licence to the franchisee to 
occupy the premises 
6. Master franchisee leases from landlord then sub-leases to franchisee 
7. Master franchisee leases from landlord and grants licence to occupy to franchisee 
8. Franchisee leases the premises direct from the landlord. 
9. Franchisee owns the premises. 
10. No formal occupancy arrangements.204 

 
Each form of occupancy arrangement is subject to applicable State or Territory retail 

tenancies legislation. 

 

Retail leases constitute a common cause for concern among all franchise parties, 

albeit for slightly different reasons.  Franchisees are often locked out of the lease – it 

being between the franchisor and the landlord – which tends to reinforce their relative 

powerlessness and sense of vulnerability.  Franchisors in turn complained to the 

Committee that especially with regard to large commercial shopping centre landlords 

they suffer a disparity of bargaining power. 
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With regard to the leases themselves, the Committee was told that the form a lease 

takes has a lasting effect on those forced to work under it.  The SRASA commented 

on the implications of particular leasing arrangements: 

 
With respect to premises and leases, we have huge concerns about who holds the lease. We do 
not have an answer for this one, because every situation we can evolve on this develops good 
news and bad news. Certainly, I have concerns about a franchisee taking out a lease and 
immediately signing a document which says, ‘We are assigning the lease to you the 
franchisor’. That really provides the mechanism to chuck the franchisee out at some stage, 
quickly take over the site and move on. 

 
We also have concerns about what happens if the franchisor fails. The person winding up the 
business walks in and says, ‘We’re taking over the lease; we are protecting the business. Too 
bad about you; see you later’, and the person has lost what might be a huge investment. There 
is a real hornet’s nest in this area and, really, trying to determine what might be best might 
also relate to the people involved and, indeed, the shopping centre involved. 
 
We believe that most franchisors would not want to own the lease, because leases are also 
involved in paying marketing fees and so on. The franchise also charges marketing fees, so 
there is a double-dip there, and they do not want to pay both—and a franchisee, in buying a 
business, would not come to grips with all of these things at the time.205 

 
Jenny Buchan expressed similar concerns over the practice of having leases held in 

franchisor’s names: 

 
It is a common practice in franchising for the franchisor to take a head lease on a retail site, 
and then sublet to the franchisee. This enables the franchisor to maintain control of the outlets 
through which the franchise operates, and it also assists in negotiating a better deal with a 
large retail centre managers that would otherwise be available to a single tenant. These are 
legitimate objectives for a franchisor and can result in benefits to a franchisee.  

 
However, if the franchisor becomes insolvent, the franchisees need the ability to deal with the 
landlord direct, possibly through a right to the automatic assignment of the lease, in order to 
maintain business continuity. Otherwise, the landlord could seek to terminate the lease by 
virtue of the failure of the franchisor, or the franchisor’s liquidator can declare that the lease is 
an onerous contract and disclaim pursuant to its rights under the Corporations Act 2001 
(Cth).206  

 
Ms Buchan told the Committee of specific examples of franchisor “risk shifting”: 
 

It is now common practice for the franchisee to become the guarantor of the franchisor’s 
performance under the head lease. The franchisee, thus, takes almost all the risk on the 
premises, while the franchisor retains the full benefit of the site lease being in the franchisor’s 
name. In the event of the insolvency of the franchisor, the franchisee will find itself the subject 
of a demand from the landlord, to meet the guarantee.207   

 
The Committee pursued the issue of retail tenancies with the FCA who expressed a 

long standing concern over this issue.  
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Mr RAU: Can you comment on something the committee has heard in evidence? Today we've 
been talking about two parties in a relationship, the franchisor and franchisee, but we have 
really been talking about that in something of a vacuum. The reality for many of these 
operators is that there is a third player in the game—the Westfield or someone else—who has 
a relationship with one of those two, probably the franchisor. From the evidence we have 
heard it seems that there is a risk-passing exercise which starts with the shopping centre 
owner, who then imposes a whole lot of costs on to the lessee of the premises, who may well 
be the franchisor. They then shove that down the line to the next person. All the points you 
made before about the commercial viability of the business— what else is in the building, how 
many people are walking past—might be completely beyond the control of the franchisee and 
probably beyond the control of the franchisor. Then (and Centro probably won't be doing this 
for a while) the shopping centre owner decides it will expand and another 50 shops turn up 
around the corner—and blow me down, there are another 10 baker shops around the corner, or 
whatever. Do you have anything to say about how these situations evolve?  … 

 
Mr GILES: [R]etail tenancy issues are the major strategic issue for us in franchising. Our 
franchisee constituents are saying that they are being raped and pillaged in this marketplace, 
with end of term rental increases, etc. We made a comprehensive submission to the 
Productivity Commission on this and, basically, the commission said it did not see any great 
evidence of inappropriate behaviour by landlords. With shopping centre mix issues, 
unreasonable behaviour, unconscionable conduct in the context of retail shopping centres; the 
fact is that the ACCC has lost every case it has run. One of the questions you asked was 
whether the unconscionable conduct provisions were working in franchises; they are working 
great. Are they working in leasing? Not at all. That is why we have said that this is an abuse of 
market power issue. 
 
So, regarding retail tenancy issues, over the years every state has been bamboozled to 
introduce comprehensive and prescriptive legislation around disclosure, whereas they should 
be mandating that rental increases cannot be more than, say, 20 per cent at the end of the 
franchise term, because people are being screwed. The head of leasing at Westfield is on 
record as saying that franchising is like lambs to the slaughter for them, because they have a 
franchisor who is on the hook for the lease and a franchisee who does not have six shops but 
only one, and all their investment is in that particular location. 
 
Plus, the landlord also has access to turnover-based rental (as a general rule) and so knows 
every bit of information and can squeeze the last bit of juice out of the lemon. We said to the 
Productivity Commission that it had to get rid of this rental thing or at least make it generally 
available so that everyone knows what everyone else is paying, because in some states there is 
a registration process for leases but in most states there isn’t. So this whole issue of retail 
tenancies is critical.208 
 

 
The main problem, as identified by the FCA, is the vulnerability of franchisors and 

franchisees to “inappropriate conduct of the owners of the major retail shopping 

centres”. 209 According to the FCA “[t]he structure of the franchise – with the landlord 

typically requiring that the lease be held in the franchisor’s name, but the fixtures, 

fittings and goodwill belonging to the franchisee – creates potential for exploitation 

by a landlord beyond even a normal small business”. 210 
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The FCA’s solution to the problem is a Federal review of the retail leasing market as 

well as the introduction of a Code of Conduct for Shopping Centre management  

which would stipulate: 

 
(1) landlords cannot increase rent beyond a specified multiple, say 15%, without providing 

clear written justification and being subject to an appeal process to ensure franchisors and 
franchisees are not held to ransom in their captive market; 

(2) lease terms must be such as to ensure an adequate return or investment for a tenant; 
(3) landlord must provide on request all available rental information in a shopping centre in 

the event of any rental dispute. 211 
 
The FCA told the Committee that retail tenancy problems are among “the most 

critical issues facing franchising”, and confirmed that those problems are “the root 

cause of many franchisee/franchisor disputes”. 212 As a State matter the FCA 

advocated changes to the Retail and Commercial Leases Act 1995 (SA). 

 

For Associate Professor Zumbo, however, the risk associated with tenancy issues 

could effectively be reduced by extending existing disclosure requirements:  

 
While there is a requirement under Clause 14 of the Code for a franchisor to provide a 
franchisee a copy of lease that the franchisee or a party related to the franchisee is required to 
sign, this requirement falls short, however, of requiring disclosure in every instance of a head 
lease or agreement to lease entered into by the franchisor or an associate of the franchisor in 
relation to the site. It also falls short of requiring pre-contractual disclosure of a head lease or 
agreement to lease entered into by the franchisor or an associate of the franchisor in relation to 
the site.213 
 

Associate Professor Zumbo proposed extending the disclosure requirement in clause 

14 of the Code to head leases entered into by the franchisor, or an associate, and 

mandating the disclosure of those documents at the pre-contractual stage of the 

relationship. Improved transparency, in Associate Professor Zumbo’s view, would 

enable better assessment of the viability or competitiveness of the site, for example 

through an acknowledgement of fit-out contributions or other incentives offered to the 

franchisor or associate. Transparency was also crucial, according to Associate 

Professor Zumbo, because of the franchisee’s interest in the uninterrupted operation 

of the head lease. In that respect, the access to the head lease provides additional 

assurance to the franchisee.214   
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There are various reasons why the franchisor wants to take the head lease. Obviously, they 
want to control the site and have greater control over those premises. However, if they do not 
disclose their head lease or agreement to lease in relation to the head lease, there may be 
instances of temptation on the part of franchisors to do a number of things. 
 
One is that there may be discrepancies between the rent under the head lease and the rent paid 
by the tenant. There are questions about that. I have heard evidence of where a franchisee may 
be paying upwards of double the rent paid under the head lease. There may be perfectly 
legitimate reasons for that, but the franchisee (the tenant) needs to know that, because it 
affects the franchisee’s business success if the rent is not appropriate or too high and the 
franchisee will struggle. That raises the broader issue about retail tenancies, questions of rents 
and what have you. However, the inflation of rent and a rent which is in excess of the market 
(for whatever reason) will potentially impact on the franchisee's financial viability. Providing 
the head lease or the agreement to lease also provides the tenant, or, in this case, the 
franchisee, some information about any contributions or other lease incentives that may be 
paid to the franchisor under the head lease. 
 
I have also come across evidence where contributions may be made to the franchisor as the 
person holding the head lease but which are not fully or totally passed on to the tenant, or, in 
this case, the franchisee. Those are things about which the franchisee needs to know because 
often those lease incentives are provided up-front as a quid pro quo for a higher rental along 
the way. If the tenant or franchisee is not aware of those and is not provided the benefit of 
those, then there may be a higher amount of rent that the franchisee is paying. The last point is 
that, under a head lease, a tenant or a franchisee is vulnerable if the franchisor defaults on the 
rent. The franchisee, through no fault of their own, could be locked out of those premises. 
 
I am aware as recently as a week ago of a case where the franchisor, having the head lease, 
had been regularly defaulting on the rent. A threatening letter was sent to the franchisor saying 
that, if it was not paid by 5 o'clock on a particular day, the premises would be shutdown. Of 
course, that concerned the franchisee enormously because the franchisee was paying, but 
because of the persistent default of the franchisor under the head lease, the franchisee was 
vulnerable. In that case, the franchisee was being informed by the centre management, but 
there was no requirement under the head lease to give that information to the franchisee. If the 
franchisee did not have the centre management providing that information, the franchisee 
could have turned up one day and found the premises locked. The franchisee should be aware 
of what is in the head lease. They should be aware of what is in the agreement to lease. If they 
are not, then they are certainly vulnerable in a number of ways. I will provide more 
information in relation to how that problem could be solved in light of some initiatives.215 
 

 
According to Ms Buchan, the additional level of risk that franchisees are facing 

through leasing arrangements should be addressed by State and Territory retail 

tenancies legislation: 

 
Under the Retail and Commercial Leases Act 1995 (SA) if the franchisor leases the premises 
from a landlord and grants a licence to the franchisee to occupy the premises the arrangement 
is covered in the definition of ‘retail shop lease’ but franchisee may not be covered by 
definition of ‘lessee’ if statutory interpretation rule of generalibus specialia  derogat was 
applied as definition of lessee is reduced to sublessee but does not include licensee. The 
franchisee would thus be unable to seek any remedies available to a lessee under South 
Australia’s Retail and Commercial Leases Act.216 

 
In Ms Buchan’s view the amendment of the definitions under the retail tenancies 

legislation is necessary to provide a level of protection for franchisees. The legislative 
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definitions should be made broad enough to cover “all potential scenarios of tenants 

and franchisees”. 217   

 

A parallel issue with relation to leases was further raised during the inquiry in relation 

to the ability of tenants, especially in retail shopping centres, to compare the details of 

their head lease with the landlord with those leases held by others in the same centre – 

particularly the large, so-called “anchor tenants”.  Associate Professor Zumbo told the 

Committee that if franchisors, and subsequently, franchisees were able to access 

comparative information about the head lease they operated under, especially in 

relation to other tenants in the same centre, they could make better- informed decisions 

about the viability of their proposed business; as with other proposals heard by the 

Committee in this inquiry, this suggestion operated on the premise that increased 

transparency can curb the capacity of larger players to distort markets and enhance the 

prospects for competition. 218 

 
Due to the limited scope of this inquiry the Committee considered the issues relating 

to retail tenancies to the extent that those problems are being perceived as endemic 

problems by the franchise industry. A comprehensive, federal review of this area has 

recently been conducted by the Productivity Commission. 

 
In the contact of this inquiry, however, the Committee arrived at the following 

recommendations: 

 
The Committee recommends to the Minister for Consumer Affairs that the 
definition of “lessee” in section 3 of  the Retail and Commercial Leases Act 1995 
(SA) be amended to include “licensee” in order to recognise the interests of 
franchisees as stakeholders under head leases entered into by their franchisors.  

 
The Committee recommends to the Minister for Consumer Affairs that the 
Retail and Commercial Leases Act 1995 (SA) be amended to prohibit 
unconscionable conduct in retail leasing, including enforcement and dispute 
resolution processes to facilitate that prohibition.  

 
The Committee recommends the Franchising Code of Conduct be amended to 
include a requirement to disclose: 
1. a copy of the franchisor’s, or associate’s, head lease over a premises; and 
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2. any sub-leases over the premises occupied by the franchisee for the purpose 
of conducting the franchise business. 

 
 

5.12 Education 
 
 
Education was a central element, the Committee was told, to a properly functioning 

franchise industry.  Because many prospective franchisees possessed scant business 

experience or knowledge, it was crucial for them to be able to gain the ability to 

assess risk and become aware of their rights and obligations under their franchise 

contracts.  The capacity of all parties to a contract to be aware of each other’s 

responsibilities, notwithstanding any other disparities within the relationship, assisted 

in fostering a sense of accountability and certainty between the parties. Professor 

Terry explained the significance of franchisee education.  

 
I have been involved in franchise education for a very long time. I developed the education 
programs through the University of New South Wales, which I offered through the Centre for 
Franchise Studies, which have now gone through several iterations and formed part of the 
nationally accredited Diploma of Business (Franchising). I realised from a very early stage 
that we needed to educate franchisors, but the people I really wanted to educate were 
franchisees, and that was for two reasons. One reason is that the better educated franchisees 
we have, the better franchisors we will have. It is franchisees who know and understand 
franchising—the disadvantages as well as the advantages, the risks and the realities, as well as 
the promise. The more those prospective franchisees know about franchising, the more 
pressure they can exert on franchisors to deliver good franchising. The second reason is more 
obvious. The more franchisees know and understand about franchising, the more likely it is 
that they will make appropriate investment decisions. Franchisees need to know the realities of 
franchising: that it is a one-sided relationship; that it has to be a one-sided relationship.219 

 
Professor Spencer was critical of the current educational opportunities for franchisees.  
 

I am not sure that we have gone far enough in providing educational programs to franchisees. I 
think that is another area where the ACCC or some other organisation such as the Office of the 
Mediation Adviser could help. I think that franchisees do not get enough information. I am not 
suggesting we have more and more dis closure so that franchisors are having to put together 
200 page documents about their organisations and operations. I do not think that more copious 
amounts of disclosure is the answer. 
 
I think it is about providing an overall program which is well thought out and which 
acknowledges the capabilities, predilections and interests of all stakeholders involved by 
saying, 'Okay, here's what we need to educate everyone', so that it is a fairly even playing field 
and people entering into the franchising sector have an understanding of what to look for and 
they have this basic education about franchising to begin with. I know the ACCC has 
undertaken some educational programs but, again, I think the most recent one was aimed at 
franchising in rural areas. Perhaps you are aware of that. I do not know that, in my view; 
franchisees understand enough about what they are getting into. I think there is a need for 
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education and there is a need to allow franchisees to associate with one another—not just to 
allow them but to actually encourage them. 220 

 
In her submission, Professor Spencer emphasised education as a key precondition of 

an effective process of information disclosure.  

 

Education is a critical component of the success of participative processes; it complements 
disclosure as a regulatory tool (Gunningham, Grabosky and Sinclair, 1998). The focus of 
regulatory intervention is on the supply side, but the fact that recipients are often 
inexperienced and/or naïve about business practices indicates a need for regulation to better 
address behavioral bias on the demand side.  A collective effort within the franchisee 
community to provide education to prospective franchisees could help, but such an effort 
assumes the existence of a franchisee ‘contracting community’ (Black, 2002) that currently 
does not exist.  For this reason it may be necessary for the regulator to take the lead in 
encouraging the development of such a community to fulfill this function.221 

 
The Committee heard suggestions that the education of franchisees should take the 

form of pre-entry education. The FCA submitted there were not enough pre-entry 

initiatives designed to equip franchisees for their role as business operators222:  

 
Education has been determined to be critically important for the future development of the 
sector, in particular education of pre-entry franchisees. The FCA has proposed many 
initiatives, but funding has not been made available. The FCA focuses upon educating our 
franchisor members about best practice, and those initiatives are ongoing. We, the ACCC and 
others have also focused on providing extensive information to prospective franchisees via our 
participation at franchise exhibitions, our FCA website and our publications. Prospective 
franchisees these days are as a result much better informed than has ever been the case, a fact 
verified by our franchisor members in industry forums.223  

 
Ms Buchan also expressed her support for the idea of pre-entry education for both 

franchisors and franchisees. In her view there were factors pointing to an urgent need 

to address the issue of education:  

 
a. Prospective franchisors have limited access (if any) to objective mentors who can help 

them reality test whether they and their concept are suited to franchising or ready to 
franchise,  

b. Franchisees are not educated about how to read between the lines, 
c. Franchisees’ solicitors and financial advisers may have little or no specific understanding 

of franchising as opposed to other forms of small business.224  
 
The FAC, a provider of professional development programs for the franchise industry, 

advocated the introduction of periodic, free public information seminars for potential 
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franchisees. The FAC strongly endorsed the benefit of seminars held on a free of 

charge basis:  

 
Practical experience at the Franchise Advisory Centre indicates that most people take between 
three months and three years to research and select a franchise. An independent survey by 
market research firm 10,000 Feet in 2007 found that the timeframe to research a franchise was 
three to 12 months (see Appendix 10 attached). In either case, the Centre’s experience is that 
potential franchisees are generally not prepared to pay for advice or information about 
franchising during this search phase, and only do so at the point of identifying a business to 
buy, and then proceed on the basis of emotional, rather than objectively rational decision-
making processes to buy the franchise. 
 
The Centre’s experience in this regard is consistent with anecdotal evidence from countless 
lawyers and accountants who frequently bemoan that their new franchisee clients only want 
advice to rubberstamp a decision they have already made. Unfortunately at this point, the 
value of advice is limited. 
 
However by conducting free public information seminars, prospective franchisees who are at 
an early stage in their search for a franchise, and who perhaps don’t even have a particular 
franchise in mind, can learn of critical things to consider, such as their own suitability for self-
employment, the nature of the franchise relationship, fees and royalties paid to the franchisor, 
acceptable rates of return and the protections and requirements under the Franchising Code of 
Conduct. More importantly they can be made aware of the need for competent and 
experienced advice in assessing the viability of the franchise being offered.225 

 
In addition to those remarks, the FAC provided the Committee with information about 

a state funded seminar program it delivered in Queensland in 2001 and 2002. 226 

 

The Committee endorses the various calls from inquiry contributors for an increased 

effort from all sectors of the industry with regard to franchise education.  The 

Committee is of the opinion that it is incumbent on regulators and other participants in 

the sector to ensure those entering the industry have an adequate level of training – 

independent from any courses particular franchisors may provide as part of the sign-

on process.  An industry that is expanding at the rate franchising is, and one promoted 

as a pathway to business success for novices, requires sustained and targeted 

education campaigns, the investment in which is ultimately much less expensive than 

the financial and emotional price of repeated business failures. 

 

The Committee recognises that various bodies in the industry provide training, and 

that independent training organisations also offer services to assist all sectors of the 

industry.   To the extent that any of these services are considered adequate they should 

be considered by State and Commonwealth governments as a means through which 
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effective educational material and/or courses could be provided in conjunction with or 

as an extension of publicly funded initiatives.  The Committee’s caveat, however, is 

that all such courses should be carefully vetted to ensure their compliance with the 

spirit and tenor of the Code. 

 
The Committee recommends that the Minister for Consumer Affairs require 
prospective franchisees and franchisors to identify their proposed business as 
a franchise when they register their business name with the Office of 
Consumer and Business Affairs. 

 
The Committee recommends that the Minister for Consumer Affairs  provides 
educational information (including access to seminars) relating to franchising 
to all businesses registered as franchises (both franchisees and franchisors).  
This information should be provided both at the initial registration phase and 
regularly during the life of the business. 

 
The Committee recommends the use of these records as a franchise database 
for both regulators and researchers. 

 
 

The Committee recommends the ACCC considers providing further resources 
for the explicit purpose of providing educational support to the franchise 
industry. Such support should take the form not only of printed and electronic 
materials, but seminars and information lines through which franchise 
participants might seek help.  

 
 

6 ADMINISTRATION OF THE CODE OF CONDUCT 
 
 
The Regulator 
 

The Australian Competition and Consumer Commission (ACCC) is the independent 

statutory authority responsible for administering the TPA.227 The main statutory 

powers and functions of the authority are: 

 
- investigating possible breaches of the competition and consumer protection provisions of 

the Act and, where appropriate, bringing proceedings against those suspected of 
breaching the Act; 

- considering applications for immunity from the Act on a range of public interest grounds; 
- arbitrating on disputes over access to essential facilities and in the telecommunications 

industry; 
- assisting consumers who have suffered as a result of breaches of the Act to obtain 

compensation or redress; 
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- generally ensuring a culture of compliance with the Act through education and 
research.228     

 
The role of the ACCC in administering and enforcing the TPA was a recurrent theme 

of the inquiry.  The Committee noted that the remedies provided by section 51AC and 

other sections of the TPA were accessible only through legal action and enforcement 

by the courts.  The ACCC’s role in not only promoting understanding of the 

regulatory regime but enforcing its remedies came in for much comment.  The 

franchise sector, in the main, contains a disparity of resources – in access to 

knowledge, advice and funds – between franchisees and franchisors.  This kind of 

structural imbalance should, in the Committee’s view, be recognised by any law 

enforcement strategy seeking to regulate the franchising sector.   

 

The ACCC described its role as taking responsibility for “ensuring compliance with 

the TPA of which the Franchising Code of Conduct is a part”.229  The ways in which 

the agency approached the task of education and enforcement included the 

distribution of franchise specific publications, programs and media briefings. As the 

agency submitted:  

 
[T]he ACCC receives approximately 1000 complains and inquiries from the franchising sector 
including which about half will be inquiries (ie. requests for information about rights and 
obligations about the rights and obligations under the Code, clarification about the role of the 
ACCC) and the other half will be complaints. The ACCC Infocentre often responds to some 
lower level complains and inquiries by providing copies of ACCC publications and guidance 
on the Code and the Act.  

 
Over the past 12 months the ACCC has issued 16 media releases relevant to franchising and 
small business, some of which have been distributed through recently established Franchising 
Information Network. The Franchising Information Network is a free subscription service for 
stakeholders in the sector who wish to receive updates from the ACCC about issues 
surrounding the Code and the Act (eg. media releases about the ACCC court proceedings, 
advice of new publication, etc.).230 

 
Yet during the course of the inquiry the Committee received evidence indicating an 

ambivalence within the franchise industry about the ACCC’s education and 

enforcement activities.  A recurring theme from franchisees was one of confusion and 

disappointment with the response they received to complaints or queries to the ACCC. 
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One franchisee described his experience of lodging a formal complaint with the 

ACCC as follows:  

 
I had spoken to my lawyer about the information I had come across in the Motor Trades 
magazine that informed the reader about the online complaint format website initiated by the 
ACCC. The lawyer did not demonstrate a great deal of interest and I assume that he did not 
want to add fuel to the fire. At the time when our fate was prescribed he agreed to my proposal 
with the comment “You have nothing to loose now” so I went ahead and lodge a formal 
complaint with the ACCC via the Web format a copy of which is not retained on the input 
system. My lawyer requested in my complaint text that I request an appropriate officer contact 
him, the lawyer, and I included the lawyer’s details to facilitate the occasion. I believe he 
intended to discuss our plight and seek appropriate information.  
 
The ACCC web site page has a statement at the bottom that they will endeavour to provide a 
response in 7 days if not they will keep you informed. They should be prosecuted for 
misleading information. After 3 weeks of waiting I contacted their office in Canberra who 
then proceeded to forward the complaint to the regional Adelaide office for “their 
investigation”. The person in Canberra gave me a file number and a contact in the regional 
office. The upshot of all this when I finally made contact with a person in Adelaide who 
“needed time to read the file first” was the insignificance I felt from the ACCC person about 
my charges against the franchisor. After reading the file the ACCC person offered a half hour 
meeting with the secrecy agreement “my issue” and after being asked if these matter affected 
other franchisees I gathered I was going to be told why the ACCC would not proceed in any 
investigation. I did not take up the ACCC’s time nor did they contact my lawyer. 231 

 
Some contributors expressed disappointment with what they saw as an inhibiting 

pragmatism within the ACCC which saw the saving of Commission funds as a higher 

virtue than the pursuit of complaints. One franchisee observed: 

 
 

Whilst is known the ACCC is vigilant in certain areas of Franchising it is accepted that costs 
involving investigation, legal fees etc. are always of a concern, and that not every complaint or 
query can be actioned. Never the less, it remains that Franchisors that are so inclined, are well 
aware that the ACCC will not take aggressive action unless breaches are numerous or 
significant, but what is significant? 

 
Franchisees would greatly benefit from further clarification of how severe a situation has to be 
in relation to breaches of the Franchising Code or the Trade Practices Act by a Franchisor 
before the assistance of the ACCC can be relied upon.  

 
Perhaps more resources could be put in place to introduce measures that can assist Franchisees 
before it is too late. Laws that protect tenants from ‘rogue’ landlords could be considered as 
the basis for protective measures to franchisees from ‘rogue’ Franchisors. With so much at 
stake for many Franchisees urgent intervention of assistance is needed and 3 months, 6 months 
or 12 months is far too late. Lose of house, marriage, family, health, etc are now very real 
consequences if assistance is not at hand, and with the considerable funds required to engage 
the legal system, Franchisees are cornered. 232 
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Further to this point, submissions to the Committee, like the following question, 

sugested the capacity of the ACCC, with all of its myriad responsibilities, to be not 

only an effective franchise regulator but an effective educator: 

 
 
The ACCC has harsh critics. Numerous current and former franchisees have expressed to me 
their disillusionment and disappointed with the approach taken by the ACCC when they have 
made complaints about their franchisor. It must be remembered that the ACCC must work 
within the TPA and the Code and therefore will only advise franchisees in dispute with their 
franchisor that they must follow the Code and attend mediation. This does not help franchisees 
who have franchisors that ignore the Code, refuse to attend mediation or do not conduct 
mediation in good faith. Unfortunately the ACCC is not set up to investigate everyday 
complaints against a franchisor; they cannot assist a franchisee if a franchisor ignores the 
Code. The ACCC can only investigate a franchisor after the fact, and only after evidence has 
been provided of a breach. By then it is too late for many former franchisees, who have been 
left devastated both financially and emotionally.   
 
The other area of concern with the ACCC is that even if you can get their attention, it takes 
months to get investigations underway, and months for them to go through their own 
processes. Franchisees are often sent away with the words that ‘they do not have enough 
evidence’. In our own case, we wrote to the ACCC in 2005 after our agreements were 
terminated. Our lawyers also wrote to the ACCC regarding their belief that collusion existed 
between our franchisor and bank, and that Bakers Delight had breached the Code. In response 
we received a letter from the ACCC telling us that they could not help us. Two years later we 
tried again, this time armed with statements from another 13 other former franchisees of 
Bakers Delight and the support  of one politician, the Hon Joanna Gash, who could see what 
was going on in Bakers Delight. Franchisees often believe that the ACCC will take on their 
case against a franchisor who has conducted themselves in a questionable manner, but they 
will nearly always be disappointed. The ACCC is not equipped to deal with the magnitude of 
policing the Code; an independent Franchising Authority should take on this role. 
 
The ACCC has committed itself to educating potential and current franchisees about the Code 
and their rights and obligations. They do not attempt to ensure that potential franchisees know 
how to conduct relevant due diligence. The ACCC can also not prepare the number of 
potential franchisees for franchising, and franchisees are simply not prepared for all of the 
contingencies and responsibilities of entering into a franchise business and also have little, if 
any experience in conducting adequate due diligence on evaluating the worth of a franchise. 
This education role cannot be undertaken by the ACCC at the same time as they are trying to 
enforce the rights of franchisees and franchisors. I do not believe that the ACCC are being 
effective in this role of educating potential, current and former franchisees, and this area 
should by managed by an independent franchising authority.233 
 

The ACCC admitted that there was some degree of “over expectation” in relation to 

the powers and enforcement capability of the agency. 234 In the ACCC’s experience, 

despite its “significant efforts to inform the franchising sector about the role of the 

ACCC, there remains a gap between expectations and what ACCC involvement or 

action in a matter can actually achieve”.235 The ACCC also argued that: 

 

                                                                 
233 Submission by Deanne de Leeuw, 25 January 2008, pp. 17-18. 
234 Interview with ACCC Chairman Graeme Samuel conducted by Glen Wheeler on 2UE radio, at 
http://www.mytalk.com.au/aspx/pages/mediaplayer.aspx?t=audio&w=3568 (accessed on 15 April 2008). 
235 Response to the Inquiry by the ACCC, 28 March 2008, p. 3. 
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In particular, we are sometimes faced with situations where information obtained by the 
ACCC in investigations does not substantiate a breach of the Code or the Act. We also receive 
many inquiries from franchisees in which they present issues that would be more appropriately 
dealt with by the Office of Mediation Adviser (OMA) because they do not indicate a breach of 
the Code or the Act has occurred. These complaints are then referred to the OMA for 
consideration. In addition, while many franchisees present legitimate concerns, some 
franchisees will present to the ACCC as a last resort measure in a desperate attempt to solve 
their ills despite any evidence of a breach of the Code of the Act.  
 
In recent times the ACCC has also experienced deliberate mischief from a small number of 
lobbyists who have on occasions provided misinformation to sector participants and the media 
about the role of the ACCC and particular matters that the ACCC may be considering. This 
misinformation can also contribute to the expectation gaps described above.236 

 
The FCA presented the Committee with a different view regarding the administration 

and the general operation of the franchise regulatory system. According to the FCA 

the concerns expressed by other contributors were largely overstated. The FCA 

argued that the ACCC deserved recognition for being “a very attentive and well 

resourced policing regulator”. 237 The FCA further stated:   

 
We believe the current process works well. I have talked about mediation and the fact that 
aggrieved franchisee has, at no cost to them, the ability to go to the ACCC, which takes its 
role very seriously. We believe the ACCC has done an excellent job of regulating the sector. 
When there is a problem they step in quickly, and they now publish some of the reasons why 
they have or have not proceeded with an investigation. We are all aware of some of the media 
publicity; what the ACCC has said publicly – and it is also our experience – is that when an 
allegation in the media is investigated, a lot of the facts do not stack up in terms of what 
people say happened compared with what actually did happened. To that extent, the ACCC 
(which is now copping some criticism for being a lame duck and being ineffective) has taken 
the step of actually publishing some of the reasons in media.238  

 
 
 
Some observers of the industry took a broader view in formulating their assessments. 

Associate Professor Zumbo, asked about the ACCC’s effectiveness in dealing with 

franchising problems, stated:   

 
The ACCC has done many good things. There are other things that the ACCC could have 
done more of. Part of the problem is that the law does not work. So to say that they should 
take more cases is unfair, because if the law is against them then there is no point in wasting 
money to run more cases. In those cases, the law is not working, the law should be changed, 
and that is the question that needs to be addressed. Certainly, one law is addressed then the 
ACCC would need to take action in those cases.239  

 
The POAAL referred to the same concern: 
 

POAAL has a sound relationship with the Australian Competition and Consumer Commission 
(ACCC) and has the utmost respect for the professionalism and commitment of its officers. 
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237 Committee Hansard, 6 February 2008, p. 34. 
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There are however some limitations with the current legislation and its processes which we 
believe restricts the Code from achieving fairness for small business people. This includes the 
poor or ineffective access for franchisees to the remedies provided by the Code.240   
 

 
Professor Spencer told the Committee that the effectiveness of the enforcement 

strategies behind the Code and the TPA had been considered by the Matthews 

Review. 241 That review revealed that “a number of submissions from franchisees 

expressed concern about the level and extent of action by the ACCC to deal with 

claims of breaches of the Code by franchisors”. 242 In Professor Spencer’s view there 

were ways to address that specific concern:  

 
A franchising ‘consultative panel’ meets periodically to enable the sector participants to 
consult with the regulator, but there is no prescribed procedure for monitoring the 
effectiveness of the Code.  If the Code is to be effective, there must be adequate capacity by 
the regulator to enforce the Code where necessary.  Measures are also needed to harmonize 
enforcement and interpretation of misleading or deceptive conduct of the Trade Practices Act 
and the Code disclosure.  Standardization of procedures regarding measurement and collection 
methods for disclosed information could help assure disclosure of reliable information.  In 
particular registration is a potentially very valuable tool to help ensure that franchisors are in 
compliance with regulatory requirements. (…) 
 
Though it seems clear that the regulation of franchising in Australia needs more effective and 
comprehensive enforcement, monitoring and review procedures, several items of the 2006 
Review of Disclosure were rejected by the government on the grounds that they would be 
difficult or inappropriate for the ACCC to enforce. 243  

 
 
The Committee noted that the “gap” identified by participants of the industry and 

acknowledged by the ACCC may be an indication of some deficiency in the education 

process. Despite the ACCC’s effort to educate prospective participants in the 

franchise industry it was indicated to the Committee that a certain sector of the 

franchisee community (in particular) remain under- informed about their rights and 

obligations. The SRASA, in particular, pointed to the need for additional support for 

franchisees who currently find themselves insufficiently informed about their rights 

and the available remedies to protect their interests.  

 
I am concerned that within the proposed changes to the code there is a reliance on the Trade 
Practices Act in the changes that have been made, and whether, in fact, the code will contain 
the references to enable franchisees who have a problem to know where to look for advice or 
whatever else it might be that tells them that something is wrong and what the redress might 
be. I mean, they can only know about the ACCC and what it can do for them if they 
understand the process, and many don't. They've still got to run their business while things 
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might be going wrong. So, we've got a real problem there, and I think they need some extra 
help to understand the process.244 

 
It was put to the Committee that ways in which the information could be proliferated 

through the sector would be to have it emanate from places other than just the ACCC.  

The Committee was told that State consumer and trade bodies – such as the Office for 

Consumer and Business Affairs (OCBA) in South Australia – as the regulators of 

State regulatory regimes could provide information as part of their suite of services.  

Further, should an office such as a Franchise Ombudsman be created it could also 

provide another source of information for the industry – especially given its potential 

role as a mediator. 

 
ACCC and unconscionable conduct  
 
The ACCC’s limited success in contributing to the development of the law in the area 

of unconscionable conduct was a common criticism. A critical aspect of the ACCC’s 

enforcement efforts that attracted comment was its tendency to encourage out of court 

settlement of disputes.  The FAAI stated: 

 
On the legal issue, we have also said continuously that we do not think that the 
ACCC has enough funds to fund a test case. It does not have enough capital available to fund 
a test case. One of my previous directors was a franchisee of a particular fast-food franchise. 
All the franchisees went into receivership. The ACCC prosecuted to a certain level. The 
directors of that company settled, but we never got any corporate law. We got no tort law. 
They settled for a penalty of the price of one franchise, which is not of much benefit to the 12 
people who went broke.245 

 
Ms Buchan also emphasised the need for a more active role to be taken by the ACCC 

in assisting litigants and pressing for judicial determination of disputes.  

 
The ACCC also is caught, in a way. It has to use its funds most wisely, but it also has to test 
the legislation. The ACCC has consistently failed to test section 51AC in a robust way right 
through to the High Court. Part of its jobs before saying that section 51AC of the Trade 
Practices Act is a useless piece of drafting and an ineffective piece of legislation, the ACCC 
has to get in there. They are the ones who can afford to join a private action. They have the 
statutory right to lock onto someone else's existing section 51AC action. They do not even 
have to do the running. They can simply lock on their action and follow it through to the High 
Court. That will enable them to pick a winner or to join onto a winner, to seek the leave of the 
court to be joined onto the action as an intervening party, and to then ask the High Court to 
make declarations about how they view the various provisions of section 51AC that were 
drawn up in response to the Gardini report and other oil industry franchisees issues that had 
arisen before 1998. So the ACCC does quite a bit, but it can do a whole lot more.  (…) 
 
I think it needs to balance its involvement, and I think it needs to stop settling cases. It keeps 
settling cases and, whilst that is really good for the disputants because it keeps their court costs 
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under control, it does not give the legal profession or franchisors any idea of how the law will 
be interpreted: the law gets interpreted in the courts. 246 

 
It became apparent that the objective of developing the law and serving the interest of 

the industry participants places the ACCC in a paradoxical position whose inner 

tensions have been recognised by industry analysts:  

 
There is always likely to be tension between an enforcement agency’s desire to try to negotiate 
a solution to alleged misconduct that will give victims a remedy and prevent the problem 
recurring, and the desire to prosecute so that the facts and applicable law are authoritatively 
determined by a court. On the one hand, a negotiated settlement will often solve the problems 
in the particular case better than court orders, as well as saving time, money and anguish for 
the regulator, the alleged offender and any complainant witnesses. On the other hand, using 
negotiated settlements all the time means that case law is not developed, and there are no 
authoritative determinations as to what the law means and how it applies to business conduct. 
It is also difficult for the enforcement agency to use a case where there has been a negotiated 
settlement as an example to other business or as a deterrent threat.  
 
Because settled cases have not been decided in court, the business involved might say that it 
does not agree that its conduct was actually illegal. Negotiated settlements also leave 
enforcement agencies open to the criticism that they may have abused their discretion and 
“bullied” businesses into the settlement.247  

 
Of course to a large extent the capacity of the ACCC to meet its enforcement 

objectives is dependent on the level of funding support it receives from the 

Commonwealth Government.  The Committee is of the opinion that to the extent that 

this is currently deficient it should be improved urgently. The credibility of the 

regulatory regime surrounding franchises, or indeed any regulatory regime, is the 

extent to which its enforcement is seen to be effective.  Notwithstanding the volume 

of complaints about the ACCC that emanate from disgruntled or ill- informed 

franchise participants, and whose criticisms of the regulator are ill- founded, it is 

apparent that the ACCC, and its enforcement capacity, currently suffers a credibility 

problem especially among sections of the franchisee community. 

 

The ACCC’s remit with regard to franchises is enormous and it finds itself criticised 

for inaction both at the large end of the spectrum – the failure to prosecute an action 

under 51AC – and the small end, namely the multitude of smaller disputes and 

breaches which will never go to court but are not adequately addressed through the 

current mediation process.   
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The Committee was of the opinion that the ACCC should invest in bringing, or 

joining itself to, actions under section 51AC in an attempt to bring judicial 

clarification to a section that has the potential to provide wide-ranging and effective 

relief to many participants in the franchise industry.  At the other end of the scale the 

Committee refers to its finding regarding establishing a Franchise Ombudsman or a 

tribunal (or other such body)  as an example of the kind of intermediate level authority 

that could meet the volume of disputes that arise from a large and growing industry 

without, as the ACCC does, needing to balance these against other considerations or 

responsibilities. 

 
The Committee recommends the ACCC strengthen its involvement in the 
development of case law in the area of unconscionable conduct by supporting 
actions brought under section 51AC of the TPA and review its enforcement 
and funding strategies to support such an aim. 

 
The Committee recommends  the ACCC’s jurisdiction with regard to 
franchising should be amended to accommodate and complement the 
operation of additional dispute resolution measures and any body – such as an 
Ombudsman or tribunal – established to administer such measures. 
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7 RECOMMENDATIONS  
 

7.1 RECOMMENDATIONS 
 
 
Recognition of Franchisees on Leases 

 
7.1.1 The Committee recommends to the Minister for Consumer Affairs 
that the definition of “lessee” in section 3 of  the Retail and Commercial 
Leases Act 1995 (SA) be amended to include “licensee” in order to 
recognise the interests of franchisees as stakeholders under head leases 
entered into by their franchisors. (p. 83) 
 
7.1.2 The Committee recommends to the Minister for Consumer Affairs 
that the Retail and Commercial Leases Act 1995 (SA) be amended to 
prohibit unconscionable conduct in retail leasing, including enforcement 
and dispute resolution processes to facilitate that prohibition. (p. 83) 
  
Education & Collection of Data 
 
7.1.3 The Committee recommends that the Minister for Consumer Affairs 
require prospective franchisees and franchisors to identify their proposed 
business as a franchise when they register their business name with the 
Office of Consumer and Business Affairs. (p. 87) 
 
7.1.4 The Committee recommends that the Minister for Consumer Affairs  
provide educational information (including access to seminars) relating to 
franchising to all businesses registered as franchises (both franchisees and 
franchisors).  This information should be provided both at the initial 
registration phase and regularly during the life of the business. (p. 87) 
 
7.1.5 The Committee recommends the use of these records as a franchise 
database for both regulators and researchers. (p.87) 
 
 
7.2 MATTERS FOR MINISTERIAL COUNCILS 
 
Given jurisdictional limitations, the Committee makes the following 
recommendations to the relevant Ministers so that they may be taken by 
the Ministers to the relevant national Ministerial Councils for 
presentation to the relevant Commonwealth authorities: 
 
 
Registration of Documents 
 
7.2.1 The Committee recommends the introduction of a mandatory 
federal registration scheme for franchise disclosure documents.  (p. 34) 
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7.2.2 The Committee recommends that such a register be maintained by 
the ACCC which would ensure that all documents lodged with the 
register comply with Code requirements. (p. 34) 
 
 
Continuous Disclosure  
 
7.2.3 The Committee recommends that the Franchising Code of Conduct 
be amended to require the franchisor to provide continuous  and freely 
accessible disclosure  to current and prospective franchisees.  (p. 35) 

 
 
Franchising Experience of Franchisor 
 
7.2.4 The Committee recommends that item 11 of Annexures 1 and 2 of 
the Franchising Code of Conduct be amended to require the franchisor to 
disclose a summary of its particular experience operating a franchise 
business. (p. 35) 
 
 
Access to Previous Franchisees 
 
7.2.5 The Committee recommends the Franchising Code of Conduct be 
amended to prohibit any conduct that has the effect of preventing or 
obstructing communication between prospective and existing franchisees.  
(p. 37) 
 
 
Endorse Recommendation 21 of Matthews Review 
 
7.2.6 The Committee endorses Recommendation 21 of the Matthews 
Inquiry and encourages its timely implementation by the Commonwealth. 
Recommendation 21 reads ‘The Risk Statement and ACCC educational 
material should clearly describe the risks and consequences associated 
with franchisor failure’.248 (p. 38) 
 
Remove Exception to 20.3 of the Code  
 
7.2.7 The Committee recommends that the Franchising Code of Conduct 
be amended to remove the exception in item 20.3.  Item 20.3 states the 
requirement to provide financial reports does not apply if the franchisor 
provides the franchisee with a written statement confirming the 
franchisor’s good financial standing accompanied by an independent 
audit within 12 months after the end of the financial year to which the 
statement relates. (p. 39) 
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Disclose Rebates 
 
7.2.8 The Committee recommends that the Franchising Code of Conduct 
be amended to include a requirement to disclose the amount or the 
methods of calculation of any rebates and/or other financial or 
commercial benefits received by franchisors or master franchisees in 
relation to goods or services supplied to franchisees. (p. 41) 
 
 
Penalties for Breaching Code  
 
7.2.9 The Committee recommends that the Franchising Code of Conduct 
be amended to introduce specific penalties for breaches of the disclosure 
requirements under the Code. (p. 42) 
 
 
Statutory Definition of Unconscionability 
 
7.2.10 The Committee recommends section 51AC of the Trade Practices 
Act 1974 (Cth) be amended by the inclusion of a statutory definition of 
unconscionability or alternatively by the insertion in the Act of a 
prescribed list of examples of the types of conduct that would ordinarily 
be considered to be unconscionable. (p. 46) 
 
Alternative Dispute Resolution 
 
7.2.11 The Committee recommends amending the alternative dispute 
resolution measures available under the Franchising Code of Conduct by: 

(a) mandating more effective mediation of disputes; 
(b) providing for additional alternative dispute resolution 

mechanisms allowing the timely and cost effective resolution 
that would not disadvantage franchisees. (p. 54) 

 
7.2.12 The Committee recommends considering a Franchise Ombudsman, 
or a Franchise Tribunal, or a specific Franchise Arbitration Unit within 
the ACCC or other relevant entity to administer the enhanced dispute 
resolution system. (p. 54) 
 
 
Good Faith & Fair Dealing 
 
7.2.13 The Committee recommends amending the Franchising Code of 
Conduct by inserting a provision imposing a duty to act in accordance 
with good faith and fair dealing by each party of the franchise 
relationship. (p. 66) 
 
7.2.14 The Committee recommends the Franchising Code of Conduct be 
amended by inserting a provision imposing a duty to conduct renewal 
negotiations in accordance with good faith and fair dealing by each party. 
(p. 69) 
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Goodwill 
 
7.2.15 The Committee recommends the Franchising Code of Conduct be 
amended to include  a provision mandating that franchise agreements 
must include the basis on which termination payments or goodwill or 
other such exit payments will be paid at the end of the agreement. (p. 75) 
 
7.2.16 The Committee recommends that the exclusion or inadequate 
determination of goodwill or other such exit payments by a franchisor 
during negotiations with a franchisee regarding a franchise agreement 
constitute “unconscionable conduct” and should be included in any 
discussions regarding an amendment to section 51AC of the Trade 
Practices Act. (p. 75) 
 
 
ACCC Publish Investigation Outcomes 
 
7.2.17 The Committee recommends the ACCC publish the outcomes of 
any investigations in which franchisors are found to be acting unlawfully 
or persistently in breach of the Franchising Code of Conduct.  Such 
findings should further be kept on a publicly accessible register. (p. 78) 
 
 
Code Require Disclosure of Leases 
 
7.2.18 The Committee recommends the Franchising Code of Conduct be 
amended to include a requirement to disclose: 

1. a copy of the franchisor’s, or associate’s, head lease over a premises; and  
2. any sub-leases over the premises occupied by the franchisee for the 

purpose of conducting the franchise business. (p. 83) 
 
 
ACCC increase Education Funding 
 
7.2.19 The Committee recommends the ACCC considers providing 
further resources for the explicit purpose of providing educational 
support to the franchise industry. Such support should take the form not 
only of printed and electronic materials, but seminars and information 
lines through which franchise participants might seek help.  (p. 87) 
 
 
ACCC support 51AC actions  
 
7.2.20 The Committee recommends the ACCC strengthen its involvement 
in the development of case law in the area of unconscionable conduct by 
supporting actions brought under section 51AC of the TPA and review its 
enforcement and funding strategies to support such an aim. (p. 94) 
 
 



ACCC accommodate Alternative Dispute Resolution 

7.2.21 The Committee recommends the ACCC's jurisdiction with regard 
to franchising should be amended to accommodate and complement the 
operation of additional dispute resolution measures and any body - such 
as an Ombudsman or tribunal - established to administer such measures . 
(p . 95) 

Tom Koutsantonis MP 
PRESIDING MEMBER 
ECONOMIC AND FINANCE COMMITTEE 
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