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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

WACO DIVISION

ANNE ARMSTRONG, et al.,

Plaintiffs,

-vs-

CURVES INTERNATIONAL, INC.,

Defendant.

)
)
)
)
)
)
)
)
)

Case No. 6:15-cv-00294-SDD

DEFENDANT’S MOTION IN LIMINE REGARDING SPECULATIVE
AND UNDISCLOSED DAMAGES THEORIES

_________________________________________________________________

I. INTRODUCTION

Claimants must demonstrate the existence, amount, and cause of their damages through

competent evidence disclosed pursuant to the Federal Rules of Civil Procedure and in the course

of discovery, which these Plaintiffs have not done. Rather, it appears Plaintiffs plan to offer bare

speculation (much of which was not disclosed pursuant to Rule 26(a)) by proffering their own

guesswork, devoid of foundation or substantive sufficiency. Therefore, Defendant Curves

International, Inc. (“Curves”) respectfully requests an order barring Plaintiffs from offering

“evidence” of alleged lost profits, barring Plaintiffs from relying on losses reported in their tax

returns to prove out-of-pocket damages claims, and limiting Plaintiffs’ out-of-pocket damages

testimony to that which has been properly disclosed.

II. BACKGROUND

On January 29, 2016, the Plaintiffs served their Initial Disclosures required by Fed. R.

Civ. P. 26(a). The only damages Plaintiffs disclosed as part of their Rule 26(a) disclosures were
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“out of pocket losses and the lost profits they [allegedly] incurred as a result of the actions of the

defendants as set forth in the Amended Complaint.” (ECF 41-2, Ex. C, ¶ 3, p. 79 of 99.)1 Those

disclosures have never been supplemented. In response to damage interrogatories, each Plaintiff

simply deferred to the Plaintiffs’ aforesaid January 29, 2016, Initial Disclosures.

A. “Losses” Claims

Plaintiffs’ Initial Disclosures provided no basis for how the raw tax “losses” contained

therein allegedly were caused by Curves. Rather, Plaintiffs merely attached a chart compiling

Plaintiffs’ alleged “losses” as claimed on their tax returns, without explaining how these losses

were calculated. (Id., pg. 81-2 of 99.) Cf. Fed R. Civ. P 26(a)(1)(iii). In addition, Plaintiffs have

disclosed only one expert, Steven M. Purgahn, who reported that he:

was specifically requested to review the tax returns in order to calculate each
client’s loss or gain in the operation of their Curves franchise location. I was not
asked to offer any opinions as to the lost profits or lost wages or income
beyond my review of the income tax returns.

(Id., Ex. D, pg. 93 of 99 (emphasis added).).)2 In other words, Plaintiffs’ expert merely set forth

a list of how much tax gain or loss each plaintiff reported to the IRS during each year his, her, or

its franchise operated, without regard to Curves’ alleged acts or omissions or other causes of

1 Subsequent to that disclosure, the Court has dismissed large parts of this case and the Plaintiffs
voluntarily dismissed many other of their claims, including statutory claims, “oversaturation”
claims, “good faith and fair dealing” claims, and “required purchases” claims. (ECF 14; ECF 34;
ECF 40; ECF 44; see also ECF 31 (Plaintiffs concede that Texas does not recognize the covenant
of good faith and fair dealing in the context of franchisor/franchisee relationship.) Yet, Plaintiffs
have never modified their Rule 26(a) disclosures to remove items of damage relating to their
now dismissed claims.

2 The Court’s deadline for the disclosure of expert reports was May 20, 2016. (ECF 32.) The
plaintiffs’ expert report, as submitted on that date, completely ignores the only disclosed
damages framework. Moreover, Mr. Purgahn’s disclosures show that certain plaintiffs sustained
no losses at all. (ECF 41-2, Pls.’ Initial Discl., Ex. D, Pg. 93-94 of 99.) Further, Mr. Purgahn’s
calculations include losses which would have been tied to now-dismissed claims and were
incurred far outside the applicable four-year statute of limitations. (Id.). No supplemental report
ever was submitted, and Mr. Purgahn is now listed only as a “may call” witness by the plaintiffs.
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Plaintiffs’ losses. Mr. Purgahn also made no attempt to account for any revenue or expense

details, or to separate damages allegedly incurred within the statute of limitations period from

those that—by his own analysis—would have been caused by events outside the statute of

limitations period. In addition, no expert or other witness has been disclosed to differentiate

between losses caused by Curves’ alleged lack of support, and losses caused by other things—

and the record is replete with other events and circumstances that harmed each of these Plaintiffs.

(See, e.g., May 26, 2016, Deposition of Plaintiff Ana Ogle, 12:5-9 (“First of all, the economy

there was kind of going downhill. The worst thing that happened was that Planet Fitness opened

up right up the street from us. I mean that was a bad blow.”).)

B. “Lost Profits” Claims

In addition to their out-of-pocket tax losses, Plaintiffs appear to be asserting “lost profits”

claims. In their Initial Disclosures, the plaintiffs’ lost profit claims were based solely on an

unsubstantiated projection that they each should have made $3,170 per month per club, for every

month they owned it. This number was based on a decade-old “Club Analysis Form as revised

04/03/07 and 11/21/08”—dates that are facially irrelevant under the statute of limitations—a

document that was attached to Plaintiffs’ Rule 26 Initial Disclosures. (ECF 41-2, Ex. C, pg. 79

of 99.) In discovery, however, none of the plaintiffs gave deposition testimony or answered the

damages interrogatory by stating that they expected to make $3,170 per month in the operation

of their businesses. (ECF 41-2, ¶ 6, pg. 4 of 99.) In fact, just last week, Plaintiffs stated they “do

not intend on offering” the Club Analysis Form document from 2007-08 to support their lost

profits claim. (March 13, 2017, Letter from Jonathan E. Fortman, ¶ 8.)

Rather, it appears that Plaintiffs now have switched tactics again, after discovery has

closed. In opposition to Curves’ summary judgment motion, Plaintiffs cited the post hoc

testimony of Curves founder Gary Heavin as the apparent sole support for their lost profit claims,
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suggesting Plaintiffs plan to argue they each should have received $30,000 per year in the

operation of their franchises. (See ECF 42, pg. 16; see also ECF 55, pg. 37-39.) The only

testimony Mr. Heavin gave about franchisees making $30,000 per year, however, is as follows:

Q… With regard to your potential franchisees, when you began, what kind of
screening did you do of potential franchisees?

A. We would request their financial statements, and we would also ask the
amount of money they needed to -- for their living and also things you
would normally expect, their education and so forth.

And because we had so many inquiries for franchisees, it allowed us to be
quite selective, and we tried our best to choose people that were not going
to have to borrow money to buy a franchise but had the available liquidity
and also people that could survive on a reasonable return on the franchise.

It was important to us to try to set people up for success… [T]his was not
a “get rich quick” franchise.

Q. ... As far as a reasonable return, you said people that could live on a
reasonable return on their investment. In your mind, what was a
reasonable return?

A. You know, that changed over the years. In the early days we felt like a
reasonable return on the franchise was probably 30,000 a year. We were
not open that many hours.

Q. Mm-hmm.
A. And so if someone could earn 30,000 a year for a 30-hour workweek on a

$25,000-investment, we felt like that was a -- that was fair.
Q. And you said that was at the beginning. Did that change over time?
A. It changed a little bit over time.
Q. Okay.
A. There was a point in time the franchisees were making considerably more

than that, but we tended to use the conservative numbers throughout the
whole 20-year period.

Q. And that 30, that would be the net after payment of royalties to Curves and
overhead and rent?

A. Yeah.

(ECF 43-1, 27:11-29:6 (emphasis added).) As this testimony shows, Gary Heavin was merely

saying that, at one time in the “early days” (i.e., early 2000s or before), Curves tried to select

franchisees that could live off of $30,000 per year.
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But all of the Plaintiffs operated their Curves® clubs pursuant to franchise agreements

they entered with Curves. Those written franchise agreements specifically and unambiguously

disclaimed the existence of any warranty or guarantee of making any amount of money:

No Guarantee. Curves, by reason of the granting of a license or approval of any
location site by Curves as set out herein to Franchisee, does not warrant,
represent, guarantee or assure Franchisee that the Curves Franchise herein
granted will be successful or profitable, nor that the location site selected by the
Franchisee will be a viable one for the operation of a Curves Franchise, nor that
the Curves Franchise granted herein will meet Franchisee’s expectations.
Franchisee hereby waives and releases any right or claim in connection
therewith against Curves or any of its affiliates, including, but not limited to, any
claim relating to the selection or location of Franchisee’s Facility, as well as the
location and profitability of Franchisee’s Facility not meeting Franchisee’s
expectations. Franchisee understands and acknowledges that the suitability
of a location and the success of any franchise operation, including the one
licensed pursuant to this Agreement, depends on many factors outside the control
of Curves or Franchisee (including, without limitation, such factors as interest
rates, unemployment rates, demographic trends, social fads and the general
economic climate), but depends primarily upon the Franchisee’s efforts and
abilities in the operation of the franchise thereon.

(ECF 41-1, § 4(C), pg. 13 of 215 (emphasis added).) Further, in executing their franchise

agreements and receiving the right to use the Curves® marks and systems in the operation of

their independent businesses, each Plaintiff acknowledged that:

(1) THE SUCCESS OF THE BUSINESS VENTURE CONTEMPLATED
HEREIN INVOLVES SUBSTANTIAL RISKS AND DEPENDS UPON THE
ABILITY OF THE FRANCHISEE AS AN INDEPENDENT BUSINESS
PERSON AND HIS/HER ACTIVE PARTICIPATION IN THE DAILY
AFFAIRS OF THE BUSINESS, AND (2) NO ASSURANCE OR
WARRANTY, EXPRESS OR IMPLIED, HAS BEEN GIVEN AS TO THE
POTENTIAL SUCCESS OF SUCH BUSINESS VENTURE OR THE
GROSS REVENUES, VOLUME OR EARNINGS LIKELY TO BE
ACHIEVED, AND (3) NO STATEMENT, REPRESENTATION OR OTHER
ACT, EVENT OR COMMUNICATION, EXCEPT AS SET FORTH HEREIN;
IS BINDING ON CURVES INTERNATIONAL, INC. IN CONNECTION WITH
THE SUBJECT MATTER OF THIS AGREEMENT.

(Id., pg. 10 of 215 (emphasis added).)
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III. ARGUMENT

All plaintiffs must prove causation of their alleged damages through competent evidence.

See, e.g., Hunter Bldgs. & Mfg., L.P. v. MGI Global, L.L.C., 436 S.W.3d 9, 18 (Tex. App.—

Houston [14th Dist.] 2014, pet. denied) (plaintiff must “establish a direct causal link between the

lost-profits damages, the actions of the defendant, and the injury suffered”); City of Beaumont v.

Excavators & Constructors, Inc., 870 S.W.2d 123, 131 (Tex. App.—Beaumont 1993, writ

denied) (“The causal nexus as well as the amount of damages must be demonstrated by

competent evidence.”).

To recover damages, the burden is on the plaintiff to produce evidence from
which the jury may reasonably infer that the damages claimed resulted from the
defendant’s conduct… A plaintiff satisfies this causal link requirement when it
presents the jury with proof that establishes a direct causal link between the
damages awarded, the defendant’s actions, and the injury suffered.

Texarkana Mem’l Hosp., Inc. v. Murdock, 946 S.W.2d 836, 838 (Tex. 1997)(citations omitted).

[T]he plaintiff must adduce substantial, competent evidence of a character that
can permit reasonable men and women to determine that damage was caused by
the breach or interference, and to assess with reasonable certainty the amount of
damage and degree of causation of the damage by the breach or interference
relative to other factors.

Univ. Computing Co. v. Mgmt. Sci. Am., Inc., 810 F.2d 1395, 1398 (5th Cir. 1987).

To recover damages under Texas law, all plaintiffs also must show their damages are not

“too remote, uncertain, conjectural, speculative or contingent.” In re Eastman, 419 B.R. 711,

735 (Bankr. W.D. Tex. 2009)(quoting Meyers v. Moody, 693 F.2d 1196, 1214 (5th Cir. 1982);

Peterson Group, Inc. v. PLTQ Lotus Group, L.P., 417 S.W.3d 46, 64 (Tex. App.—Houston [1st

Dist.] 2013, pet. denied). Damages claims which do not account for other possible causes are

speculative. See, e.g., Hampton Audio Elecs., Inc. v. Contel Cellular, Inc., 23 F.3d 401 (4th Cir.

1994)(upholding summary judgment where “Hampton Audio could not quantify the damages
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caused by Contel Cellular’s violation of any particular franchise right. It made no attempt to

eliminate other possible causes of the business failure, such as the economy.”).

Pursuant to Rule 26(a)(1)(A)(iii), at the beginning of a federal case, all parties are

required to disclose “a computation of each category of damages claimed by the disclosing

party” and the evidentiary bases therefore. In addition, Fed. R. Civ. P. 26. (a)(2)(B) requires the

disclosure of expert reports containing “a complete statement of all opinions the witness will

express and the basis and reasons for them.” A party failing to comply with Rule 26(a), “is not

allowed to use that information ... at a hearing, or at a trial.” Fed. R. Civ. P. 37(c)(1).

Because the evidence now proffered by these Plaintiffs would not meet any of the above

requirements, it must be excluded, as discussed further below.

A. Plaintiffs Have Not Disclosed Competent Evidence of Causation or Amount
of Either “Losses” or “Lost Profits” , and They Rely Only on Speculation.

Properly asserted, “[o]ut-of-pocket damages measure the difference between the value

the buyer has paid and the value of what he has received.” El Dorado Motors, Inc. v. Koch, 168

S.W.3d 360, 367 (Tex. App.—Dallas 2005, no pet.). In turn, “[l]ost profits are damages of the

loss of net income to a business measured by reasonable certainty.” Miga v. Jensen, 96 S.W.3d

207, 213 (Tex. 2002).

Recovery of lost profits does not require that the loss be susceptible to exact
calculation. However, the injured party must do more than show that they
suffered some lost profits. The amount of the loss must be shown by competent
evidence with reasonable certainty. What constitutes reasonably certain evidence
of lost profits is a fact intensive determination. At a minimum, opinions or
estimates of lost profits must be based on objective facts, figures, or data from
which the amount of lost profits may be ascertained. Recovery of lost profits
must be based on one complete calculation.

Szczepanik v. First S. Trust Co., 883 S.W.2d 648, 649 (Tex. 1994) (citations omitted); see also

R.A. Corbett Transp., Inc. v. Oden, 678 S.W.2d 172 (Tex. App.—Tyler 1984, no writ) (“The
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law’s requirement that lost profits must be established with reasonable certainty demanded that

Oden, as plaintiff, prove by evidence of probative value all ‘factual data which supported [his]

claim to lost profits’ upon which his alleged loss could be intelligently ascertained.”) (quoting

International Harvester Co. v. Kesey, 507 S.W.2d 195 (Tex. 1974)).

“The naked or unsupported conclusions of a witness will not support a jury finding” of

damages. Strauss v. Continental Airlines, Inc., 67 S.W.3d 428, 435 (Tex. Ct. App.

2002)(citation omitted).

Profits which are largely speculative, as from an activity dependent on uncertain
or changing market conditions, or on chancy business opportunities, or on
promotion of untested products or entry into unknown or unviable markets, or on
the success of a new and unproven enterprise, cannot be recovered. Factors like
these and others which make a business venture risky in prospect preclude
recovery of lost profits in retrospect.

Texas Instruments, Inc. v. Teletron Energy Mgmt., Inc., 877 S.W.2d 276, 279–80 (Tex. 1994);

see also AZZ Inc. v. Morgan, 462 S.W.3d 284, 290 (Tex. App.—Fort Worth 2015, no

pet.)(emphasis added) (“Uncertainty as to the fact of legal damages is fatal to recovery.”).

Moreover, “‘where there is no basis for determining how much of the damages suffered

resulted from the wrongful acts of the defendant and how much resulted from some other

causes,’ the claimed lost profits are speculative.” 360 Mortgage Group, LLC v. Homebridge

Financial Services, Inc., No. A-14-CA-00847-SS, 2016 WL 6075566, at *4 (W.D. Tex. 2016)

(quoting Univ. Computing Co. v. Mgmt. Sci. Am., Inc., 810 F.2d 1395, 1398 (5th Cir. 1987)).

When a defendant has not completely prevented the plaintiff from operating its business,

it is legally insufficient to base a damages claim only on “company-wide” losses in years after

breach, instead of “specific” losses arising only from the alleged misconduct. See Exel Transp.

Services, Inc. v. Aim High Logistics Services, LLC, 323 S.W.3d 224, 233–35 (Tex. App.—Dallas

2010, pet. denied); see also Atlas Copco Tools, Inc. v. Air Power Tool & Hoist, Inc., 131 S.W.3d
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203, 208–0 (Tex. App.—Fort Worth 2004, pet. denied) (expert testimony including lost profits

not caused by alleged misconduct, based on “unsubstantiated projections” held “plainly

improper”); Hunter Bldgs, 436 S.W.3d at 21 (“[The expert’s] testimony does not reflect that he

attempted to measure the difference between Global’s actual profits and the profits, if any, that

Global would have made [but for the defendant’s wrongful conduct].”). “A jury may not simply

pick a number and put it in the blank, but must find an amount that ‘would fairly and reasonably

compensate’ for the loss.” Rentech Steel, L.L.C. v. Teel, 299 S.W.3d 155, 165 (Tex.App.-

Eastland 2009, pet. dism’d) (quoting Saenz v. Fidelity & Guar. Ins. Underwriters, 925 S.W.2d

607, 614 (Tex.1996)).

1. Tax Returns

Plaintiffs apparently seek first to recover damages in the amount of all losses claimed on

their tax returns for all years they were Curves® franchisees, without having any disclosed

evidence of causation for those losses. Specifically, Plaintiffs apparently plan to take the stand

and speculate that (a) their reported tax losses were caused entirely by Curves’ alleged failure to

provide services, without any evidence establishing that causation claim, which is ridiculous on

its face; and (b) the amount of profit Plaintiffs would have made if Curves provided more

services would have been $30,000 per year, based solely on the inapplicable testimony of Gary

Heavin, despite all evidence to the contrary and in the face of Plaintiffs’ own signed contracts

disclaiming any promises of profits and acknowledging the “substantial risk” associated with

their own franchises. (See ECF 42, pg. 20-21 of 22.)3

3 Curves is not requesting an in limine order preventing any Plaintiff from testifying to any of
her, his, or its own individualized out-of-pocket damages claims if they disclosed those damages
in discovery. Curves reserves the right to object to such testimony at trial.
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Losses reported on tax returns “do not provide a reasonable basis for computing damages.

Damages based upon realizing a tax loss, which was inchoate, or a ‘paper’ loss … are too

speculative to be a basis for recovery.” Courtland v. Walston & Co., Inc., 340 F. Supp. 1076,

1093 (S.D.N.Y. 1972); see also 24/7 Records, Inc. v. Sony Music Entm’t, Inc., 566 F. Supp. 2d

305 (S.D.N.Y. 2008)(barring lost profits theory at trial where theory based on tax losses and

unreliable expert testimony); Cooper v. Hallgarten & Co., 34 F.R.D. 482, 485–86 (S.D.N.Y.

1964); cf. Masinter v. Tenneco Oil Co., 867 F.2d 892, 898–99 (5th Cir. 1989)(upholding expert’s

lost wages calculation which took “into account various factors” including tax returns in workers

compensation case).

Plaintiffs’ tax returns, standing on their own, are highly misleading in this narrowly-

circumscribed case in particular. Plaintiffs have disclosed no means by which to establish that

their self-serving reported tax losses reflect damages caused by Curves’ alleged failure to

provide services. Plaintiffs’ reported tax losses—if they were even “real” losses—could be

caused by anything, but Plaintiffs have disclosed no testimony or other evidence to tie their

reported tax losses to any act or omission by Curves, let alone the alleged breach of failure to

provide services. Plaintiffs have disclosed no evidence to undergird the speculative notion that

Plaintiffs would not have sustained all of these taxable losses if Curves provided more services

than what Plaintiffs received.

Indeed, Plaintiffs’ tax returns, standing alone, merely provide raw number aggregates, not

the kind of objective data and analysis Texas law requires. The previously disclosed testimony

of Plaintiffs’ expert Steve Purgahn does not cure these deficiencies, because Mr. Purgahn’s
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testimony is explicitly devoid of any opinion on causation.4 In fact, Mr. Purgahn’s report

explicitly disclaims that he considered anything “beyond [his] review of the income tax returns.”

Nowhere in Mr. Purgahn’s expert report is there any suggestion that he even talked to any

Plaintiff or considered the causes of any Plaintiffs’ reported tax “losses”, much less that he

formed an expert opinion regarding causation.

Allowing Plaintiffs to use tax returns as a substitute for actual evidence of loss would

confuse the issues and mislead the jury into believing that Curves’ potential liability extends

beyond damages arising out of the alleged failure to provide adequate services, and that Curves

should be responsible for all of Plaintiffs’ reported tax losses regardless of causation. Texas law

does not allow such speculative damages theories.

Therefore, Plaintiffs should be prohibited from basing any damages on tax losses they

reported to the IRS.

2. $30,000 Per Year of “Lost Profits”

The speculative nature of Plaintiffs’ damages claims is not limited to tax returns. Despite

the requirements of Rule 26(a), Plaintiffs have disclosed no evidence whatsoever to establish that

Curves’ alleged lack of services caused Plaintiffs to incur $30,000 per year in “lost profits”.

Plaintiffs’ expert did not even mention that concept. No Plaintiff disclosed that concept in

discovery, despite interrogatories and deposition questions designed to elicit such claims. Nor

do Plaintiffs or their expert make any effort to account for the normal business “risk” that caused

their businesses to fail, regardless of how much support Curves provided. Indeed, as quoted

4 “Experts cannot ignore relevant evidence by cherry-picking the facts which conform to a
desired outcome.” 360 Mortgage Group, LLC v. Homebridge Financial Services, Inc., No. A-14-
CA-00847-SS, 2016 WL 6075566, at *4 (W.D. Tex. 2016)(citation omitted). Mr. Purgahn’s
disclosed expert testimony expressly ignores relevant facts and potential causes affecting
Plaintiffs’ reported tax losses. Plaintiffs should not be allowed to “cherry-pick” self-serving tax
losses as the sole support for their out-of-pocket damages claims, through Mr. Purgahn’s
testimony or otherwise.
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above, each of the Plaintiffs explicitly acknowledged these risks in writing at the outset of their

relationships with Curves.

Texas law, as cited above, does not allow the recovery of speculative damages.

Plaintiffs’ new lost profits theory is utterly speculative and unsupported by competent evidence

giving rise to reasonable inferences of certainty, causation, or amount.

B. Expert Testimony is Necessary to Establish Causation.

Expert witness opinion testimony is needed to answer questions that fall outside the

common knowledge of a jury; if damages and causation issues are beyond the ordinary

experience of laymen, expert testimony is required. See, e.g., Wolfson v. BIC Corp., 95 S.W.3d

527 (Tex. App.—Houston [1st Dist.] 2002, pet. denied) (affirming dismissal where only

evidence of causation excluded as unreliable); Leitch v. Hornsby, 935 S.W.2d 114, 119 (Tex.

1996) (“a claimant must provide probative evidence, through expert testimony, connecting the

injury to the alleged negligence.”); Barraza v. Eureka Co., a Div. of White Consolidation Indus.,

Inc., 25 S.W.3d 225 (Tex. App.—El Paso 2000, pet. denied).

“Expert testimony is almost always necessary to prove business valuations and damages

when franchises, dealerships, and distributorships are involved.” Fox & Schaeffer, Franchise

Regulation and Damages 2017 Part Three: Valuation and Expert Testimony § 20.02,

Terminology. “[V]ague allegations of damages” are not enough where assumptions regarding

market size and timing should and could have been supported by expert testimony. See, e.g.,

Advanced Nano Coatings, Inc. v. Hanafin, at *1 (citing Lemon v. Harlem Globetrotters Intern.,

Inc., CV 04-0299 PHX DGC, 2006 WL 3499969 (D. Ariz. Dec. 5, 2006) (calculations relying on

judgments about sales, calculations of averages, and totals for each plaintiff were “classic expert

damages calculations” because they use “technical or other specialized knowledge to assist the

trier of fact in understanding the damages.”)).
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The operation and profitability factors of a franchise are not common knowledge. Most

jurors would not be aware of influences affecting the operation of a fitness franchise. Nor are

business accounting principles common knowledge. And certainly, the ways in which a

franchisor’s alleged lack of service affect individual franchisees’ profit margins are not within

the knowledge base of a typical jury. Therefore, expert testimony was required to support

Plaintiffs’ claims for reported out-of-pocket losses and lost profits. Indeed, without such expert

testimony, jurors would be left to speculate regarding influences outside of their common

knowledge and experience, basing any determination of causation not on the informed guidance

of experts, but instead on bare speculation.

Yet, Plaintiffs have not disclosed any expert testimony drawing a causal link between

Plaintiffs’ reported tax losses and Curves’ alleged failure to provide adequate services.

Similarly, Plaintiffs have not disclosed any expert testimony explaining to the jury how Curves

supposedly caused Plaintiffs to lose any “profits”.5 Rather, the only testimony proffered by the

report of Plaintiffs’ expert is that Plaintiffs claimed certain dollar figures on their tax returns as

losses. Mr. Purgahn proffers no expert opinion that Plaintiffs’ tax losses were real, or that the

alleged lost profits were caused by any act or omission of Curves. Indeed, considering that

Mr. Purgahn is merely an accountant and has no purported expertise in franchising, he would not

have been qualified to provide such expert testimony even if he had been asked to do so. See

5 Based on Plaintiffs’ Initial Disclosures, it does not appear Plaintiffs are seeking future profits.
(ECF 41-2, Ex. C, ¶ 3, p. 79 of 99 (“The lost profit amount was calculated … beginning on the
4th month of operation of the franchise until the last month of operation of the franchise.”).)
However, the vagueness of Plaintiffs’ Initial Disclosures has left Curves without proper notice of
what damages theories Plaintiffs intend to submit at trial. Indeed, Plaintiffs’ vague disclosures,
discovery responses, and expert disclosures make it impossible to determine the extent to which
Plaintiffs are seeking a double recovery of their past damages.
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Fed. R. Evid. 702 (proffered experts must be qualified). (See ECF 41-2, Ex. D, Pg. 94 of 99

(Steven Purgahn is a “Certified Public Accountant” with no disclosed franchising experience.))

Plaintiffs should not be allowed to replace the expert testimony required by Texas law

with rampant speculation about the nature, amount, and causes of Plaintiffs’ damages. See,

e.g., Texas Dept. of Transp. v. Banda, 03-09-00724-CV, 2010 WL 5463857, at *6 (Tex. App.—

Austin Dec. 22, 2010, pet. denied) (“Absent the required expert testimony here, the jury had

legally insufficient evidence from which to determine the proper amount of some of Banda’s

damages.”). Because Plaintiffs have no viable expert testimony to tie their tax return “losses” or

“lost profits” claims to an alleged breach of contract, an order should be entered barring these

damages claims.

C. Plaintiffs’Last-Minute, Undisclosed Lost Profits Theory Based on Gary
Heavin’s Testimony Should be Excluded.

For the first time, in opposition to Curves’ summary judgment motion, Plaintiffs based

their lost profits theory on the above-quoted testimony of Gary Heavin to suggest that each and

every Plaintiff should have earned $30,000 a year in the operation of their franchises,

presumably from June 1, 2011, on.6 This damages theory was not disclosed pursuant to Rule

26(a)(1)(iii), nor did any Plaintiff assert it in response to the interrogatories or deposition

questions on point. For that reason alone, Plaintiffs should be barred from using Mr. Heavin’s

post hoc testimony regarding what Curves was looking for in “the early days” as a basis for their

personal lost profits damages. Fed. R. Civ. P. 37(c)(1).

Moreover, Plaintiffs’ above-quoted franchise agreements explicitly disclaim the existence

of a warranty or guarantee of any amount, let alone $30,000. “Where a contract is clear on its

6 June 1, 2011, is the beginning of the statute of limitations period for a contract claim in Texas,
because that is four years prior to the filing of this action on June 1, 2015. See Tex. Civ. Prac. &
Rem. Code § 16.0151.
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face, parol evidence is generally inadmissible to ‘vary, add to or contradict’ its terms.”

Crossroads Sys., Inc. v. Dot Hill Sys. Corp., 48 F. Supp. 3d 984, 988–89 (W.D. Tex. 2014)(citing

A.G. Edwards & Sons, Inc. v. Beyer, 235 S.W.3d 704, 709 (Tex. 2007). Mr. Heavin’s unrelated

testimony about a decade earlier is inadmissible parol evidence that Plaintiffs are trying to use to

“vary, add to or contradict” the terms of Plaintiffs’ franchise agreements. Those written

contracts—the same contracts on which this lawsuit is based—made it crystal clear that no

Plaintiff could expect any amount of profit from their businesses, due to the substantial risks

associated with the operation of their businesses.

Further, Mr. Heavin’s testimony does not even support the premises for which Plaintiffs

seek to support it; Mr. Heavin said only that Curves in the early days tried to recruit franchisees

who could live on $30,000 per year. In fact, no Plaintiff has testified that Gary Heavin told him

or her to expect to receive $30,000 per year, per club, from the operation of these franchises.

There is not a single Plaintiff in this case that had an expectation of making $30,000 per

year from June 1, 2011, forward, and no Plaintiff even claims that is true. If they did, we would

know it through discovery. Allowing Plaintiffs at trial to assert an unfounded, out-of-context

inference would be exceedingly prejudicial and confusing to the jury, which will be tasked

already with digesting a voluminous record currently devoid of legitimate evidence to even

quantify Plaintiffs’ damages, much less establish a causal link between Curves’ alleged lack of

services and Plaintiffs’ alleged $30,000 in lost profits. Plaintiffs’ undisclosed attempts to

mischaracterize Mr. Heavin’s testimony do not cure the speculative nature of Plaintiffs’ lost

profits claims. Therefore, Mr. Heavin’s testimony on that point should be excluded, and

Plaintiffs should be prevented from using it as the basis for their damages claims.
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D. Plaintiffs Should Not be Allowed to Circumvent Disclosure Rules.

Rule 26(a)(1)(A)(iii) clearly requires parties to make initial disclosures that include,

among other things, “a computation of each category of damages claimed by the disclosing

party.” Fed. R. Civ. P. 26(a)(1)(A)(iii). If a party fails to provide information as required

by Rule 26(a), “the party is not allowed to use that information ... at a hearing, or at a trial, unless

the failure was substantially justified or is harmless.” Fed. R. Civ. P. 37(c)(1).

Plaintiffs’ only disclosed damages are “out of pocket losses and the lost profits they

[allegedly] incurred as a result of the actions of the Defendants as set forth in the Amended

Complaint.” (ECF 41-2, Ex. C, ¶ 3, pg. 79 of 99.) Exhibit A to Plaintiffs’ Rule 26(a) Initial

Disclosures contained a column of “losses”, but no basis for these “losses” other than the tax

returns is provided. Because Plaintiffs failed to comply with Rule 26(a)(1)(iii), their post-

discovery damages theories should be excluded from evidence under Fed. R. Civ. P. 37(c)(1).

IV. CONCLUSION

For the reasons discussed above, Curves respectfully requests an order preventing

Plaintiffs from offering speculative, undisclosed, non-expert damages theories at trial.

Dated: March 20, 2017

__/s/ Sam Hays_______________________
BEARD KULTGEN BROPHY
BOSTWICK & DICKSON LLP
Frederick deB. Bostwick III
Texas Bar No. 02682500
Sam Hays
Texas Bar No. 24074380
220 South Fourth St.
Waco, TX 76701
(254) 776-5500
hays@thetexasfirm.com
bostwick@thetexasfirm.com

__/s/ Quentin R. Wittrock_________________
GRAY, PLANT, MOOTY, MOOTY &
BENNETT, P.A.
Quentin R. Wittrock (#179061)
500 IDS Center
80 South Eighth Street
Minneapolis, Minnesota 55402-3796
(612) 632-3000
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