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INTRODUCTION
By:  Joseph J. Fittante, Jr.

There are two types of wizards in this world:  Those with magical powers, and those with 
extreme skill or knowledge about a particular topic.1  Although I am not sure if our Plenary 
speakers fit the former description, I am confident they fit the latter when it comes to franchising.  
As such, and in keeping with the theme of the 36th Annual Forum on Franchising, we asked our 
four “wizards” to wave their magic wands and provide us with their thoughts on what they would 
change in franchising.  

Before unveiling each wizard’s proposal, two things are noteworthy about this exercise.  
First, our four wizards did not collaborate or share their ideas with one another before 
presenting their individual proposals to me: they worked in complete isolation.  Second, other 
than each being a past chair of the Forum, our wizards’ experiences in franchising are quite 
diverse.  For example, the practice of one of our wizards has historically been evenly balanced 
between representation of franchisors and franchisees.  While the other three predominantly 
represent franchisors, one has spent most of his career working in-house, while the other two 
have worked in private law firms.  Of the two working in private law firms, one is a trial attorney
while the other is a transactional attorney.  

Based upon the above, one might predict that our wizards would all come to different 
conclusions about what to change in franchising.  That was simply not the case.  Arguably all 
four wizards came to the same conclusion: the U.S. regulatory landscape for franchising, 
including the dispute resolution process, is broken and needs to be reformed.  Even our lone 
international wizard endorsed the changes proposed for fixing pre-sale disclosure noting that 
these changes would bring the U.S. system more in line with franchise-specific regulation 
throughout the world.  

Each wizard’s proposal for changing franchising is unique in its own right and all are 
entertaining.  You, the reader, can assess whether these proposals have merit or are merely 
other worldly ideas.

  
1

Wizard, MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary/wizard (last visited July 30, 2013).  
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IF I HAD A WIZARD’S WAND
By:  Rochelle B. Spandorf

Yes, I am really a wizard.2  But I am not the kind of wizard who goes off half-cocked 
flashing my wand just to show off my extraordinary powers.  If I could change one thing about 
franchising, I would wave my sure-fire wand to recalibrate the current system of franchise 
regulation in the United States in a very measured way according to a Five Point Plan that offers 
something for everyone: franchisees and franchisors will each find different things about my 
plan that they favor and oppose.3  

Mortals may ask, why replace the current regulatory regime with a wizard’s wish?  In 
reply, I have annotated this paper with the sources supporting my wizardly omnipotence in order 
to show that the views of this wizard are not this wizard’s alone.  

I. SHOULD THE CURRENT SYSTEM OF FRANCHISE REGULATION IN THE U.S. BE 
CHANGED?

I would not redo our current system of franchise regulation if it were not universally 
acknowledged to be broken.  The current system is redundant, bureaucratic, and inefficient and 
its effectiveness for ridding fraud from the franchise sales process and leveling the playing field 
for franchisees has never been demonstrated, let alone fully tested.4  No one defends the status 
quo.  Franchisors and franchisees universally agree on one thing: franchising would benefit from 
regulatory reform even if they don’t agree on its substance.  

Let’s dispense with the question, should we continue to regulate franchising?  
Regulatory opponents cry that regulation is bad for business; franchises are private consensual 
contracts and government should not meddle in people’s private affairs.  To this I say nonsense: 
franchising’s remarkable success as a business model despite the problems with our broken 
regulatory system belies that public regulation is bad for franchising.  Furthermore, rescinding all 
franchise laws would shake the investment community’s confidence in the stability of franchise 
relationships, making it harder for franchisors and franchisees alike to obtain capital.    

The question is not whether to regulate, but how to regulate.5  Traditional regulation, i.e., 
statutory or public regulation, is just one way of regulating franchise arrangements.  But 

  
2

I am a wizard, not a witch, even though, technically, a female wizard is a witch.  Despite all that Glinda (the Good 
Witch) and Samantha Stevens did for female wizards, “witch” is too pejorative for a woman with magical powers.  

3
Before critics fault my Five Point Plan for what it leaves out, I have agreed to a page limit and been directed to 
use mortals’ language instead of a wand to express myself.  A wand would have eliminated all need for text.  My 
wand lays out an entire U.S. regulatory landscape, but, given page constraints, I only have room to address the 
landscape’s contours and highlights.  Wizard Abrams targets the duty of good faith, a topic included in my Point 
Four.  Wizard Dienelt elaborates on reforms addressing dispute resolution and presents ideas that nicely 
complement mine in Point Five.  While Wizard Goldman, the international wizard in our bunch, addresses 
international franchising, many of the ideas that I present for U.S. regulatory reforms are based on public policies 
in other countries and lend themselves to global application.  Mortals should not conclude that my new U.S. 
franchise law rejects ideas that space does not allow me to discuss.            

4
ELIZABETH CRAWFORD SPENCER, THE REGULATION OF FRANCHISING IN THE NEW GLOBAL ECONOMY 65 (2010) 
(hereinafter, “Spencer”).  Spencer blames the lack of reliable, balanced and accurate information about 
franchising on the fact that franchisors control the information and have no incentive to share anything except 
“sunnier aspects.”

5
Id. at 5.  
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regulation should be conceived of more broadly: (i) markets regulate behavior through 
competition and reputation; (ii) contracts regulate behavior by fixing rules for future conduct; and 
(iii) courts regulate behavior by interpreting and enforcing contracts and laws.6  

My Five Point Plan would replace the current regulatory system with smarter public 
regulation, regulation that stimulates entrepreneurial development and economic well-being and 
minimizes regulatory waste and inefficient allocation of risk by promoting market competition 
and the effectiveness of stakeholders to regulate themselves through contract.7  

Point One:  Minimum Experience Requirement – “2-2-1”

1. No company should sell franchises in the U.S. for a business concept without 
having owned and operated directly or through affiliates at least 2 outlets for at 
least the last 2 years.

2. Start-up franchisors must make a financial performance representation (FPR) in 
their FDD based on at least 12 months of “company-owned” performance data 
until they have sufficient franchisee data allowing them to base their FPR on 
franchisee performance.  

The regulatory goals of the minimum experience requirement are accountability and 
transparency.8  The requirement: (i) prevents companies from launching an untested idea; (ii) 
requires companies to have a modest amount of multi-unit operational experience of their own; 
(iii) requires companies to retain at least one “test” outlet during the initial phase of the franchise 
program; and (iv) creates a historical platform for start-up franchisors to make some type of 
FPR, which my Five Point Plan would mandate for all franchisors.  

Critics may argue the minimum experience requirement is just another regulatory barrier 
to entry or press for an exemption based on management’s prior experience operating or 
franchising other ventures.  However, prior experience even in the same line of business is not 
a substitute for requiring franchisors to test a new venture before launching it and say 
something to prospects about financial performance.  Start-up franchisors may choose between 
making a forward-looking projection or a backward-looking historical claim as long as they can 

  
6

Spencer, supra note 4, at 15, 25 (Regulation in the broadest sense of governance is “the intentional activity of 
attempting to control, order or influence the behavior of others.”).  Market and contract interactions are forms of 
private regulation; judicial regulation is public or quasi-public, while traditional regulation by statute is public.  
Ideally public and private regulation should work in concert; public regulation should make private regulation work 
more effectively so that, ultimately, less public regulation is required to do the job. 

7
 “Better regulation of franchising is regulation that supports self-regulatory approaches at every layer of interaction 

in the contractual relationship.”  Spencer, supra note 4, at 314.  Spencer explains at 25-28 that market regulation
is the key component of self-regulation.  Markets work based on competition and reputation.  Reputation, in turn, 
depends on “the availability of information in the market, and participants’ ability to utilize it.”  Spencer, supra note 
4, at 28.  Smart franchise laws should put sunshine on a franchise system’s performance and create reputation 
collateral so that markets can achieve their full potential as a mechanism of private regulation of franchise parties.            

8
The idea is not unique.  Spencer identifies several jurisdictions with some type of minimum experience 
requirement including China, Italy, Romania, and Indonesia; five (not identified) requiring some type of pre-sale 
financial performance disclosures; and several trade association codes of conduct requiring minimum experience 
equivalent to China’s “two plus one” rule, including the European Franchise Federation.  Spencer, supra note 4, at 
239, 259-60. 
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defend the reasonable basis for their claim.9  Neither the minimum experience nor mandatory 
FPR requirements would prevent a franchisor from making system-wide changes over time as 
long as they disclose differences between the outlets on which the FPR is based and the new 
franchise program.10  Franchisors may get out of operations once they have a sufficient number 
of operating franchisees on which to form a reasonable basis for making an exclusively 
franchisee-based FPR.11  

Importantly, the minimum experience requirement would create reputational data 
allowing markets to exert a regulatory effect on interactions at the inception of the franchise 
relationship.

Point Two:  Eliminate Regulatory Waste through a Federal Franchise Law

1. A federal franchise law should preempt all state franchise sales and relationship 
laws and provide for a private right of action.

2. The federal franchise law should authorize civil enforcement by states to protect 
franchisees that purchase franchises for a location or territory in the state.12

The biggest problem with today’s franchise regulatory scheme is its “disuniformity,” the 
byproduct of under-enforcement of federal and state laws combined with a fragmented and 
uncoordinated system of state regulation.  Emblematic of the disuniformity is the lack of a 
consistent statutory definition of franchise.13  

  
9

The Amended FTC Rule, 16 CFR 436.5, Item 19, “permits a franchisor to provide information about the actual or 
potential financial performance of its franchised and/or franchisor-owned outlets, if there is a reasonable basis for 
the information.”   [Emphasis added].  While the FTC identifies specific disclosure requirements for making a 
financial performance claim, it does not define the term “reasonable basis.”  My 2-2-1 proposal would not change 
the current flexibility of Item 19.  For example, a start-up franchisor could meet the disclosure requirement with 
top-line only data.  

10
Point One is predicated on two subjective, but familiar, concepts: reasonable basis and materiality.  Franchisors 
would bear the burden of proving the “reasonable basis” for their FPR.  If franchisors test one concept, but launch 
a materially different one, their FPR would lack a reasonable basis.    

11
As explained in Point Three, I would require all franchisors to make a FPR, not just start-ups.  If franchisors 
materially change their franchise program after launching it, they will have difficulty making a lawful FPR to new 
prospects without sufficient market data about the new program.  This will impose discipline on franchisors not to
impose system-wide changes before exposing new programs to adequate market testing.       

12
See Amanda M. Rose, State Enforcement of National Policy: A Contextual Approach (With Evidence From the 
Securities Realm), 97 MINN. L. REV. 1343 (2013) (identifying empirical tools for judging the costs/benefits of state 
regulation of federal law); Margaret H. Lemos, State Enforcement of Federal Law, 86 N.Y.U. L. REV. 698, 756 
(2011) (hereinafter, “Lemos”) (reviewing the role of states in directly enforcing federal laws).  

13
 Space limits do not permit a discussion of a new franchise definition (which subsumes definitional exclusions) or 

regulatory exemptions.  Definitional reform would be a centerpiece of my federal law.  To improve transparency 
and aid state enforcement, my proposal would provide only a limited number of exemptions.  I would exempt 
fractional franchises from pre-sale disclosure if the parties reasonably anticipate at the time of sale that the 
franchise business will account for less than 20% of the franchisee’s overall revenue in the first year, but, the 
relationship protections of my Five Point Plan would apply to the parties if the franchisee’s revenue from the
franchise business exceeds the 20% threshold later on.  Otherwise, franchisors could manipulate the 20% 
threshold.



5

Franchise law on the books today is vastly different than franchise law in action.14  
Under-enforcement signals to would-be violators that franchise regulators are asleep at the 
switch.  Meanwhile, states continue to spend scarce public resources supporting state franchise 
sales laws without demonstrable consumer benefit.15  

The most effective means of eliminating disuniformity in an era of cash-strapped state 
budgets is to couple federal preemption with state enforcement of a federal franchise law.16  
Preemption creates one set of national rules governing franchise arrangements and eliminates 
redundant state laws.  Deputizing states to enforce federal policy goals helps the development 
of a single body of franchise law.  Vesting states with enforcement power should produce 
greater overall law enforcement and correct under-enforcement.  All in all, solving the 
disuniformity problem by giving states enforcement power in exchange for absolute preemption 
of state franchise laws is a reasonable quid pro quo.17  Federal preemption will not cost state 
regulators their jobs although it probably will (and should) change their job duties.  

While state enforcement of a federal franchise law cannot be depended on to eliminate 
potential enforcement inconsistencies among states, overall state enforcement offers significant 
benefits: it harnesses local perspectives in the development and application of federal law; 
cultivates healthy competition in public enforcement, exposing best practices for enforcing the 
same law; and makes public enforcement more efficient, including by allowing “multiple states to 
sue together in one federal court rather than file duplicative actions in separate state courts.”18  
Undoubtedly, states will adopt their own enforcement policies and strategies; some may 
continue to audit FDDs, while others will focus their enforcement dollars on parens patriae suits 
for aggrieved franchisees.  

Solving the disuniformity problem through the two-punch blow of preemption and state 
enforcement benefits all franchise stakeholders: franchisors and franchisees are better off 
having potentially 50 states enforcing one federal law than 50 states enforcing potentially 50 
different laws.19

  
14

Lemos, supra note 12, at 698.

15
For example, there is no empirical data showing franchise investors in registration states are better off than their 
neighbors in non-registration states.  See Spencer, supra note 4, at 254 (“there is little reliable data on the 
effectiveness of disclosure or other regulatory measures for franchising”).  

16
 Lemos, supra note 12, at 756.  Although Congress has power to deputize states to enforce federal laws without

having to preempt state law, preemption eliminates a serious consequence of disuniformity: regulatory waste.     

17
Lemos, supra note 12, at 757, note 260.  Preempting state franchise laws and deputizing states to enforce a 
uniform federal law has ample precedent especially in federal consumer protection laws.  It makes perfect sense 
to adopt this approach in reforming franchise regulation since franchise laws are considered consumer protection 
laws. 

18
Lemos, supra note 12, at 757.  My Point Five Plan would vest federal courts with exclusive jurisdiction over cases 
alleging violation of the new federal franchise law.  See Point Five.  

19
Lemos, supra note 12, at 756 (“Where disuniformity is a problem, the effects of fifty different approaches to 
enforcing federal law will pale in comparison to the effects of fifty different approaches to enforcing fifty different 
laws.”).
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Point Three:  Disclosure and Registration Reform

1. Pre-sale disclosure should be retained, but the FDD should be overhauled.

2. The federal franchise law will preempt the state registration system and establish 
a national franchise registry paid for by user fees.   

The premise of pre-sale disclosure laws - to correct the informational asymmetry 
between franchise parties at the contract’s inception - remains fundamentally sound, but,
disappointingly, the FDD falls short of advancing that goal.  Given space constraints, let me 
discuss just the FDD’s two biggest gaping holes.  

The first, as noted, is that FPRs are not mandatory.  Despite 12 years of rulemaking 
effort during which the FTC identified fraudulent financial representations as its biggest 
enforcement challenge,20 the FTC made a mistake by backing away from requiring franchisors 
to say something responsive to a prospect’s most pressing question, “how much will I make?”21  
Item 19 disclosure rules are sufficiently flexible to permit franchisors to craft something 
meaningful about financial performance within the boundaries of reasonableness so that 
prospective franchisees do not have to rely on third-party sources or underground information 
that carries no seal of reasonableness or relevance.  My 2-2-1 requirement solves the start-up 
franchisor’s dilemma of having no historical data on which to base an Item 19 claim.  Mandatory 
FPRs create important reputation collateral; reputation, in turn, promotes private regulation of 
franchising through market mechanisms like competition.22  

The second is the FDD’s failure to correct a pervasive misconception among franchisees 
about what they “buy” when they sign a franchise agreement.  A prospective franchisee 
believes, and franchisor marketing materials support the belief, that “buying” a franchise 

  
20

Fed. Trade Comm’n, Statement of Basis and Purpose Relating to Disclosure Requirements and Prohibitions
Concerning Franchising and Business Opportunities, 72 Fed. Reg. 15,444, 15,498 (Mar. 30, 2007), Bus. 
Franchise Guide (CCH) ¶¶ 6050 et seq. (hereinafter, “Statement of Basis and Purpose”) (“In reaching this 
conclusion [to leave FPRs voluntary], we recognize that false or misleading financial performance claims are the 
most common allegation in Commission franchise law enforcement actions”).

21
Financial performance information is the most material information to an investment decision and the biggest 
reason for informational asymmetry.  Apparently, in response to the FTC’s 1995 advanced notice of public 
rulemaking, 60 Fed. Reg. 17,656 (1995), state franchise regulators through NASAA recommended that the FTC 
make FPRs mandatory.  See David L. Cahn & Will K. Woods, Item 19 Earnings Claims--A Disclosure Most 
Franchisors Should Try To Make, 20 FRANCHISE L.J. 122 (Winter 2001).  In the end, however, the FTC left things 
voluntary believing prospects could obtain financial performance information “from a variety of third-party sources” 
like industry trade associations and trade press.  Id.  But even if reliable information is available from third parties, 
most franchisees do not conduct, and do not know how to conduct, any meaningful level of due diligence before 
buying a franchise.  See Robert W. Emerson and Uri Benoliel, Are Franchisees Well-Informed? Revisiting The 
Debate Over Franchise Relationship Laws, 76.1 ALBANY L. REV. 193, 210 (2013) (hereinafter, “Emerson”).  
Moreover, third party resources are not a substitute for the franchisor’s own representations about actual or 
expected results.

22
Spencer, supra note 4, at 27 (“it is hard to overstate its [market regulation’s] importance”).  Ironically, the FTC’s 
Statement of Basis and Purpose recognizes the potency of market regulation: “If prospective franchisees were to 
seek out … franchise systems [that voluntarily make FPRs], or demand the disclosure of such information from 
franchisors, ordinary market forces might compel an increasing number of franchisors to disclose earnings 
information voluntarily, without a federal government mandate.”  Statement of Basis and Purpose, supra note 20.  
The FTC failed to appreciate that mandatory FPRs would stimulate market mechanisms to regulate franchisor 
behavior through reputation and competition.      
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provides all the advantages of “owning your own business,” but with less risk.23  Franchisees 
enter the relationship confused about the legal relationship and often with unrealistic 
expectations.24  The FDD does not adequately explain the essential facts of franchise life: (i) a 
franchise is a temporary license to use the franchise system intellectual property at a particular 
location or in a designated territory; (ii) a franchise business cannot be freely passed down to 
heirs or sold; (iii) when the license terminates or expires, all rights automatically and forever 
end; and (iv) once the license ends, if non-competes and mandatory assignments of leases and 
business telephone numbers are part of the deal, the franchisee not only may be left without 
equity, it may be restrained from continuing in business in the very market in which it spent 
years of effort creating goodwill for the franchisor’s brand.25  Similarly, franchises are promoted 
euphemistically as business “partnerships,” yet the FDD nowhere explains that, unlike legal 
partnerships, if the franchise business fails, franchisors do not share in franchisee losses.26  

I would preempt the entire state registration process and replace it with an electronic 
federal franchise registry.  All franchisors would be required to upload an electronic version of 
their FDD before offering or selling franchises in any state and then annually thereafter within 
120 days after each fiscal year end.  Like the SEC’s EDGAR system, California’s CALEASI, and 
Minnesota’s online database, the federal franchise registry would allow for unlimited public 
access to online documents without charge.  Franchisors would be required to update their 
FDDs electronically mid-year in the event of material changes and pay initial, amendment and 
renewal filing fees to finance the registry’s upkeep.  

There would be no mandatory federal review or pre-clearance of FDDs; franchisors 
could use the FDD immediately following uploading.  While my relationship reforms would 
permit franchisors to set venue for franchise disputes in the federal courts in their home state 
(see Point Five), the federal registry would require all franchisors to consent to service of 
process in each state in which the franchisor sells a franchise to facilitate state enforcement.  
The FTC and all 50 states could audit FDDs and impose fines and bring enforcement actions for 
material disclosure violations.  Selective enforcement actions would do more to draw 

  
23

For many years, the IFA claimed a 95% success rate for franchisees, but withdrew the claim after its methodology 
was challenged.  Robert Purvin, IFA Makes Dubious Franchise Claims, NUWIRE INVESTOR (FEB. 23, 2012), 
http://www.nuwireinvestor.com/articles/ifa-makes-dubious-franchise-claims-58777.aspx (last visited July 13, 
2013).

24
ROGER BLAIR AND FRANCINE LAFONTAINE, THE ECONOMICS OF FRANCHISING 222 (2005) (“when expectations are set 
unrealistically, conflict almost invariably ensures”); Spencer, supra note 4, at 74 (“misguided franchisee 
motivations are a source of misunderstanding about franchising”).

25
Citing my wizardly self in Rochelle Spandorf et al., Thirty Years of Franchising, 27 FRANCHISE L. J. 85, 102 (Fall 
2007); and Rochelle Spandorf, Evolution or Revolution: Franchise Endings and the Afterlife, ABA 20TH ANNUAL 

FORUM ON FRANCHISING, P1, 15-16 (2007).  See also Spencer, supra note 4, at 76 (“A franchisee is not 
establishing its own fully-transferable, independent business”).  Point Four discusses non-competition provisions.

26
Do franchisees even read the FDD?  No, according to Professors Robert W. Emerson and Uri Benoliel (supra
note 21), who present empirical data showing franchisees overwhelmingly have no prior experience owning a  
business or working in the business sector of their chosen franchise.  Due to their inexperience, “novice” 
franchisees face “significant cognitive obstacles” in processing FDD information and conducting pre-investment 
due diligence and, as a result, most ignore the FDD and do not consult a lawyer before the signing of the 
franchise contract.  Emerson, supra note 21, at 203, 213.  Instead, they “base their decisions on relatively 
‘shallow aspects’ that might be relatively quick and easy to judge, such as franchise advertisements, newspaper 
articles, and franchise prices.”  Id. at 212.  Not only would I revamp the FDD, I would hold franchisees responsible 
for their decisions by having them forfeit a claim based on the FDD if they do not read the FDD or retain legal 
counsel before buying a franchise.  See Point Five. 
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franchisors’ attention to the importance of truthful and complete FDDs than the idiosyncratic 
review process that exists today in the small minority of states with registration laws.

Point Four:  Relationship Reform

1. The federal franchise law will preempt state relationship laws and proscribe 
uniform unfair trade practices.

2. The federal franchise law will include a statutory duty of good faith.  

Of the two buckets of franchise laws, franchise “sales” and “relationship” laws, it’s the 
former that receives perennial criticism as “patchwork” regulation, but, in fact, far greater 
hodgepodge exists among state relationship laws.  Many more states regulate franchise 
relationships with less in common.27  Because the federal government has stayed out of 
regulating franchise relationships entirely, there has never been a federal floor of conduct nor an 
opportunity to solve the disuniformity among state relationship laws through preemption. 

Whether for reasons of fairness, their own administrative convenience, or the influence 
of state relationship laws, franchisors have shown themselves willing to accept some degree of 
self-regulation by refraining from the use of “at will” franchise agreements and, instead, adopting 
a common good cause for termination standard, even when the franchisee’s home state does 
not require it.  Beyond this, however, state relationship laws are too dissimilar to serve as a 
model for post-sale conduct.  And pre-sale disclosure laws have never been effective in 
significantly moderating post-sale conduct.28  

With the goal of unifying the current regulatory disarray and flattening the playing field so 
that market and contract interactions can more effectively influence behavior, my federal 
franchise law would codify a limited number of prescriptive rules affecting the post-sale 
relationship.  Key rules would:

• Protect franchisees against indiscriminate termination or cancellation of franchise 
rights by requiring good cause and an opportunity to cure.  However, these rules 
would authorize immediate termination upon notice for specific enumerated reasons 
when a cure would place legitimate franchisor or public interests at risk.29

• Protect franchisees’ right to associate and form franchisee associations and forbid 
retaliation and discrimination against franchisees who belong to a franchisee 
association.  The right of association enables franchisees to increase their influence 
and promotes self-regulation through contract interactions.  

  
27

 See Rupert M. Barkoff, Government Regulation of the Franchise Relationship in the United States (2003),
http://retail-documents.ru/_ld/0/21_Franchise_Relat.pdf (last visited July 15, 2013) (calling state relationship laws 
“considerably more ad hoc” than state franchise sales laws).

28
Spencer, supra note 4, at 3, 315 (the focus on regulating formation conduct, not post-formation performance, is 
rooted in the “outdated” view that “government intervention in people’s private affairs should be avoided at all 
costs”). 

29
The California Franchise Relations Act, Cal. Bus. & Prof. Code §§ 20020 and 20021, provides a good example.



9

• Forbid enforcement of non-competition agreements after the franchise agreement 
expires or terminates due to the franchisor’s material default.  Once the relationship 
ends for reasons other than the franchisee’s fault, non-compete agreements unfairly 
foreclose competition from former franchisees who have performed their end of the 
bargain.  Outlawing post-expiration non-competition agreements would sharpen the 
double-edge of renewal rights and rebalance relational contracting; it would give 
franchisees an effective choice not to renew if they are dissatisfied with their 
investment and incentivize franchisors to keep their franchisees happy.30  The 
prescription would not impair the franchisor’s right to prevent former franchisees from 
exploiting the franchise system’s intellectual property (trademarks, trade dress, and 
trade secrets) if franchisors can prove that what they claim is “proprietary” is legally 
protectable.  

• Require parties to deal with each other in good faith, which I would define according 
to the U.C.C. definition, a well-tested consumer protection standard.31  The 
prescription would be clearly written to prevent the duty of good faith from being used 
to add substantive contract terms to a franchise agreement; freedom of contract 
principles would be preserved allowing franchisors to write their franchise agreement 
as they wish.32  Likewise, the duty could not be used to double as a duty of 
competency.33  Statutory good faith would operate strictly as a gap-filler and to 
temper the franchisor’s contractually-reserved discretion, a characteristic that, out of 
necessity, permeates all long-term relational contracts.  A statutory good faith duty 
would reduce opportunistic behavior without imposing radical change on franchisors 
for, whether franchisors wish to admit it or not, good faith is read into their franchise 
agreements today.34  Not only would a federal good faith duty eliminate disuniformity, 
it would promote effective relational contracting, thereby enabling contract 
interactions to play a greater role in regulating behavior.

  
30

See supra note 25.

31
U.C.C. § 1-201(20) (2012) defines good faith as “honesty in fact and the observance of reasonable commercial 
standards of fair dealing in the trade.”  The legal standard is a mix of both objective and subjective good faith.  
See Harold Dubroff, The Implied Covenant of Good Faith in Contract Interpretation and Gap Filling: Reviling a 
Revered Relic, 80 ST. JOHN’S L. REV. 559, 609-10 (2006).  

32
For example, franchisors would remain free to award site-specific franchises, exploit alternative channels of 
distribution exclusively, and profit from mandatory purchasing requirements if they disclose these conditions in the 
FDD even if they cannot, at the inception of the relationship, forecast the financial magnitude of these limitations.  

33
See In re Sizzler Restaurants Int’l, 225 B.R. 466 (Bankr. D. Cal. 1998) (duty of good faith cannot be used to 
second-guess a franchisor's legitimate business decisions made by exercising contractually-reserved discretion).  
My federal franchise law would not change this precept.  

34
Spencer, supra note 4, at 299 (“the observance of a principle of good faith has become an element of 
international law”).  Adopting a federal good faith standard would reduce discrepancies in the application of good 
faith legal theories and eliminate doubt over whether U.C.C. and common law explications of good faith are legal 
equivalents.  Citing to my wizardly self, the author of Section IV in Rochelle Spandorf et al., Rediscovering 
Subjectivity: Does The U.C.C.’S Open-Price Doctrine Offer New Theories For Reining In Discretion And Filling In 
Gaps In Franchise Contract Rights?, ABA 30TH ANNUAL FORUM ON FRANCHISING, W-12, 29 (2007).  
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Point Five:  Enforcement

1. The federal franchise law would provide for exclusive federal jurisdiction and 
award attorney’s fees to the prevailing party.

2. Franchise parties would be required to submit to early neutral 
evaluation/mediation of franchise law and breach of contract disputes.    

3. Franchisors may adopt their home state’s law as the franchise agreement 
governing law and require venue for disputes in their home state.

4. Franchisees may not maintain a claim for franchise sales violations if they have 
not read the FDD or retained legal counsel before buying a franchise.   

Giving federal courts exclusive jurisdiction over state enforcement actions is an efficient 
means of reducing the risk of disuniformity and ensuring that federal franchise law develops in a 
coherent fashion.35  Establishing procedural rules requiring early neutral evaluation through 
mediation of franchise and contract disputes promotes healthy self-regulation.36  Statistics 
demonstrate mediation’s success in resolving disputes between franchise parties because early 
intervention gives both sides an early chance to tell their side of the story, which is often enough 
to defuse misunderstandings.37

A federal franchise law would eliminate choice of law and venue contests by allowing 
franchisors to select their home state’s common law as the franchise agreement’s governing 
law.  This would allow the franchise contract to be interpreted by the same federal court with 
reference to the same laws, thereby reducing variation in judicial outcomes and improving 
predictability of interpretation and enforcement for franchise parties.  Current state relationship 
laws are overly protective of franchisees in requiring venue in the franchisee’s home state.  
Franchisees travel to the franchisor’s home state on their own nickel for training and meetings 
and requiring them to defend themselves in the franchisor’s home state is not unduly 
inconvenient.  These reforms streamline the dispute resolution process by ridding it of 
procedural tangles over choice of law and venue.  

Finally, a balanced franchise law must reinforce realistic expectations for public 
regulation: franchise laws cannot remove commercial risk or guarantee business success.38  
“Education, conscientious due diligence and informed advice – legal, financial, commercial – are 
also integral elements of the protectionary matrix.”39  My federal law would deny franchisees the 

  
35

 Lemos, supra note 12, at 757.

36
 Spencer, supra note 4, at 284 (“mediation is essentially self-regulatory in nature”).

37
The CPR Institute for Dispute Resolution, which administers the National Franchise Mediation Program, a project 
launched in 1993 by many of the largest and most influential franchisors, claims a 90% success rate was 
achieved through 2000 in settling franchise disputes where franchise parties agreed to submit disputes to early 
mediation.  More recent statistics do not appear available.  CPR INSTITUTE FOR DISPUTE RESOLUTION, NATIONAL 

FRANCHISE MEDIATION PROGRAM: A DISPUTE RESOLUTION PROCESS FOR FRANCHISING 1, http://www.franchise.org/
files/franbroc.pdf (last visited July 15, 2013).

38
 Spencer, supra note 4, at 317.

39
 Id.
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right to sue for franchise sales violations if they have not read the FDD or retained legal counsel 
before buying a franchise.  The objective, here, is not to create a full-employment law for 
franchise attorneys, but to underscore that franchising is foremost a contract relationship and 
hold franchisees responsible for the deal they sign.40  Franchisees who claim to be “seized by a 
condition dubbed ‘MEGO - My Eyes Glaze Over,’”41 should know better than to sign a long-term 
contract in that condition without advice from qualified legal counsel.  Holding franchisees 
accountable for leaping into deals without reasonable diligence should quickly correct bad pre-
contract practices by franchisees.42

Having laid out the contours of a smart federal franchise law, I leave the remaining 
details to that old rascal, the devil.43  Fear him not as the demon of darkness; just enlighten him 
on how to color inside these lines. 

  
40

 Attorneys may be sued for legal malpractice if they are not qualified to advise franchisees.  See State ex rel. 
Counsel for Dis. v. Orr, 277 Neb. 102, 104, 759 N.W.2d 702, 705 (2009) and a later chapter of that case’s saga, 
Sickler v. Kirby, Neb. Ct. App., No. A-10-965 (2011), available at http://caselaw.findlaw.com/ne-court-of-
appeals/1585042.html (last visited July 15, 2013).  

41
Emerson, supra note 21, at 212, quoting Andrew Caffey, Franchise Research Basics: How to Compare Similar 
Opportunities, ALL BUS., http://www.allbusiness.com/franchises/buying-a-franchise/13420130-1.html (last visited 
Jan. 15, 2013).

42
After all, the FDD cover page and the FDD receipt repeat the same admonishments to franchisees in about as 
plain English as it gets!  Cover page: “Read this disclosure document and all accompanying agreements carefully 
… Don't rely on the disclosure document alone to understand your contract.  Read all of your contract carefully.  
Show your contract and this disclosure document to an advisor, like a lawyer or an accountant.” Receipt: “Read 
this disclosure document and all agreements carefully.”

43
Undoubtedly, the reader will identify many other subjects expected to be included in a comprehensive federal 
franchise law that I have not mentioned due to page constraints (e.g., the entire subject of remedies – should 
damages be trebled?).  Hopefully, this paper will stimulate continued discussion about regulatory reforms.


